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THE PLEDGE-IDEA: A STUDY IN COMPARA- 
TIVE LEGAL IDEAS. II. 


N a previous article,! taking up the pledge-idea in Germanic and 
Scandinavian law, we first noticed its development from the 
forfeit-idea to that of collateral security; and then proceeded to 
examine the relation of three subsidiary types, — the hypothec (or 
pledge without creditor’s possession), the sale-for-repurchase, and 
the vifgage. The second of these we now take up. 


Ill, Sale for Repurchase. 


Since the wed, in its original form, was the transfer with a right, 
but no duty, on the transferor’s part, to redeem, it might seem a not 
inaccurate description to call it a sale with right to repurchase 
(Verkauf auf Wiederkauf, vente a réméré). At any rate, a trans- 
action called by these names is constantly found where a pledge 
would apparently have served the same purpose; and its relation 
to the wed is one of the problems to be solved. The chief ques- 
tions are: 1. How far, in form and in legal effect, was there a differ- 
ence? 2. How far originally were the motives, or circumstances 
of use, the same or different? 3. What ultimate trace, if any, has 
been left on the pledge-transaction by the other? 

1. a. So far as the form of the transactions was concerned, they 
appear to have been, to a great extent at least, interchangeable, 
and to have been used, at least frequently, without discrimination, 
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and with more or less mingling of terms. In a contemporary’s 
words: — 

“Is tamen usus loquendi est laicorum, qui inter nomen venditionis, 
ubi immobilia cum pacto retrovendendi vendentur et inter nomen pigno- 
rationis, non faciunt differentiam.” ? 


The summing up of Heusler seems incontrovertible: “The 

satzung is in its essential nature a conditional sale; . . . they are 
merely differing modalities, such as are often found in the law, 
without thereby marking any difference of institution.” ? 
_ 6, But this identity of essence, in that both transactions leave 
the transferor with a right, but no duty, to redeem, was not incon- 
sistent with minor differences of legal effect, which might furnish a 
motive for choice between them. Were there such differences? 

(1) Term of redemption. There was apparently no difference 
here. The wed with no fixed term might be redeemed indefinitely 
in the future, as we have already seen, except where a custom or 
law had come in time to establish a limit; and the same appears 
to be true of the right to repurchase. Apparently, however, the 





1 Zasius, writing in 1590, quoted Meibom, 7. 

So also the constant use and modern perpetuation in pledge-terms of redimo, re- 
demptio, shows how, even in the payment which released a pledge, the idea of “ buying 
back” was originally a natural one (Meibom, 265; Heusler, II, 138). Again, the 
phrases of pledge and sale are frequently found coupled in a way that indicates the 
absence of any necessity for or habit of discrimination; thus, “weddeschatte verkopen,” 
and “ wedderkope verpanden” occur (Meibom, 266) ; a castle is sold for repurchase, and 
the document continues, “und sie wollen uns das Schloss, und was ihnen damit ver- 
setzt ist, wieder zu kaufen geben,” etc. (Heusler, II, 138) ;.so in Latin, “ Hec cartula 
vendicionis pignus est posita” (Kohler, 357). So, too, in phrases purporting to enumer- 
ate the possible ways of creating pledge-incumbrances: “ Alle die gute die von uns ver- 
chumbert, versetzet, oder auf einen widerchauf verchauffet, sint ”; “ quae inventa fuerint 
impignorata vel sub spe redemptionis vendita” (Meibom, 360). There was the same 
interchangeability in Scandinavian custom (Amira, I, 218 ff.; II, §§ 22, 69). In Ice- 
land the development of the sale-form was marked. There were two varieties, with 
reference to time of redemption, — se/jd til stefun, sale till term, and se/jd til md/a, sale 
till resale, i.e. for an indefinite period. There was also a peculiar form in some laws, 
known as forsolumala, which the buyer had also the right to compel the seller to buy 
back, i.e. to treat the original advance as a debt; this was equivalent to the later form 
of the pledge, and was used in its stead. 

2 II, 137. This quality completes the demonstration, if anything is needed, that the 
primitive nature of the wed is that of a provisional discharge of the claim, leaving the 
debtor with no duty to pay or redeem. 

8 Amira, II, § 69. In Scandinavia this perpetual redeemability was cut down by 
successive steps; 15 and 20 years were the periods prescribed by some Jaws, and some- 
times the limit could be kept open by a public notification of the claim. A distinction 
also existed in favor of stammgut, or inherited land, which has an important bearing 
later. In Germany the authorities accessible do not mention the existence of such 
limits ; but they can hardly be doubted. 
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indefinite term in the latter was in practice more frequent, —a 
circumstance whose bearing will be seen later. 

(2) Validity of third persons’ rights. <A ves in the transferee’s 
hands was equally safe, as regards the transferor, whether given in 
wed or by sale for repurchase. There was no auflassung in either 
(see infra); and hence the seller’s right, in the sale for repurchase, 
was not a mere personal one against the buyer, but involved a 
property right to redeem in the hands of a transferee from the 
buyer.! The later use of the auflassung, however, would seem to 
have destroyed this right in both alike. 

(3) Accessory nature, of the wed. As the accessory or col- 
lateral-security function of the wed developed, there would of 
course be a difference between that and a sale for repurchase, in 
that along with the former a debt would independently coexist. 
But this could not affect the choice for the creditor, for he then 
would and did simply take a separate instrument of debt along 
with the sale-document, so that if he chose he could pursue the 
debtor on that claim without availing himself of the ves. 

(4) Necessity of auflassung or resignatio. If the sale for re- 
purchase involved an auflassung, this would furnish a decided 
motive for the creditor’s choice. But it seems clear that originally 
the auflassung was wanting in the sale for repurchase, just as it 
was in the wed ; the theory of the transaction, as well as the actual 
forms of the documents, show this.2_ Later, when the auflassung 
was resorted to in the wed in order to give the creditor absolute 
title without going into court, and thus to evade the duty of restor- 
ing the surplus (as already explained,) the same practice appears 
in the sale for repurchase. Just here came an opening for a 





1 Heusler, II, 139. Meibom, 359, is contra ; but does not take notice of the lack of 
auflassung. The modern law, till the new Code, took a middle position: Motive zum 
biirg. Gesetzb., III, 451. Heusler seems to believe that the pledgee’s sale to a third 
person would be wholly unlawful, without express permission, but that in the sale 
for repurchase the right to sell was usually given, subject to the original seller’s right 
to buy back from the third person; so that the latter afforded a better expedient where 
the pledgee wished the means of speedy realization by resale (II, 140). But this seems 
reducible to a question of whether the permission to resell was given more frequently 
in the latter than in the former, and there seems to be no evidence that it was. 

2 Heusler, II, 138. 

3 Ib. 139. Neumann, 191, has a typical form, from Cod. Dipl. Siles., IV, 298: “ A. 


.a J. et J. filiis N.... ix. virgas agri . . . comparavit [bought] ..., quas ad 
manus A. resignaverunt ; graciose est adjectum quod si infra viii. annos restituere 
poterint quantitatem pecuniz pretaxatam, . . . A. arbitrio et favore vendendi predictis 


fratribus stare debebit.” , 
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decided choice between the two forms; for, as we have seen, the 
later medizeval and early modern law set itself to nullify this eva- 
sion of the pledgee’s duty by requiring him to come to court for 
forceclosure of the pledge, and to sell and to hand over the surplus, 
in spite of such a forfeiture-clause; and by calling the transaction 
a sale he might escape this supervision. This choice, however, 
was essentially a result of the later law, and will be noticed again; 
it throws no light on the original reasons for choice. 

(5) Evasion of the interest-prohibition. As this prohibition 
did not obtain much strength until, say, the 1200’s,! it is obvious 
that it could not have affected the original choice. Moreover, as 
it was only slightly in vogue in Germanic regions,” and practically 
not at all in Scandinavia,* while thoroughly accepted in France, 
and as the sale for repurchase attained its highest development in 
Iceland and was least common in France, the choice of the sale for 
repurchase had clearly in its essence nothing to do with the 
canonical interest-prohibition. Finally, that prohibition in terms 
brought also, where it was actually enforced, the evasive sale 
for repurchase under its ban; so that there was little reason to 
prefer it as a method of evasion. 

There were, then, apparently, no /ega/ effects of the one or the 
other form, in the beginning, which could motivate any choice for 
either, by debtor or by creditor. Were there, then, any other 
circumstances to explain that choice? 

2. The descriptive phrase in a passage above quoted, “ sub 
spe redemtionis vendita,” will perhaps best introduce us to the 
theory that will be here suggested. We are dealing primitively, it 
must be remembered, with a community in which the sale, and 
much more the pledge, of the family estate is all against the 
grain It is a community in which the land is often held and cul- 








1 1877, Darif, Le Pret 4 Intérét, 129, 140 (placing the date at 1200+); 1891, Gold- 
schmidt, Handelsrechts, I, 140: “ Unfounded in many respects is the oft-repeated 
assertion that modern commercial law only very gradually threw off the fetters of the 
canonical principle ; . . . not once was the Church able. to enforce practically its pro- 
hibition of interest; ... in the secular courts the prohibition did not come to be 
applied until the middle of the 14th century.” Thus the opinion of Endemann (II, 339) 
and Neumann (186 ff.), that the interest-prohibition was the source of the resort to the 
sale for repurchase, seems inapplicable to earlier times. 

2 Neumann, 72, 183-194; Stobbe, Priv. 270; Endemann, II, 341. 

8 Amira, I, 201, 661 ; II, 800. 

4 See the exposition by Fustel de Coulanges of the religious and moral repugnance 
primitively prevailing against the transfer of land-property: 1891, Nouvelles Re- 
cherches, 78. 
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tivated in entirety by the family members; ? in which the consent 
of all the heirs (even where genuine entirety does not exist) is 
requisite for a sale down to the latter Middle Ages; in which these 
heirs, till a still later period, have at least a right to buy back; and 
in which the alienation of land on execution to pay debts is the last 
step taken in that type of process. It is, moreover, a community 
in which bankruptcy brings a social stigma of a quality impossible 
for us to appreciate; in which it ruins the family, and makes 
“broken” men of itsmembers. The stress which forces to pledge 
the family estate and to resort to the money lender is the last stage 
short of bankruptcy; ? and it is a stage which the family does not 
wish publicly to acknowledge that it has reached. The transac- 
tion, then, which will raise the needed money, will leave the way 
open for a winning back of the family inheritance when its fortunes 
have been regained, and will at the same time avoid the stigma of 
being forced by a pecuniary need, is the transaction which will 
commend itself as the desirable one, wherever it is by means of 
the family inheritance that the money is to be raised. Such a 
transaction is the sale for repurchase. Moreover, two circum- 
stances combine to favor it. In the first place, the aid will be 
sought by the debtor, if possible, from some more prosperous 
branch of the same family, because that will seem to the world a 
more natural transaction, because the buyer will take less advan- 
tage of the family need, and because, since they have only a ses 
redemptionis, the term within which repurchase can be made 
must be as long as possible. In the next place, such a person will 
be more likely to be willing to buy on terms of indefinite repur- 
chase, because he will advance the money less from the desire to 
forfeit the land ultimately than from a wish to help his relatives 
over a time of distress. Where such a situation exists, then — the 
family inheritance the only means of raising the money, and a 
relative or friend indifferent as to the term of repurchase, — the 
sale for repurchase will always be chosen. 

Three circumstances tend to show that this was in fact the 
motive for choice. First, the highest development of that form 
of transaction was reached in the communities — viz. West Scan- 
dinavia — where the mobilility of land-capital was least, and where 





1 Heusler, I, § 50. 
2 “Nu kummet eyn man deme erbe [land] ist anisturben, unde spricht her, ‘ sy 


benotiget, und meynet, erbe tzu verkummern’” (Kulm. R. Lib. IV, § 88, quoted 
by Weisl, 44). 
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the primitive integrity of the family estate was maintained long- 
est and strongest; and it was smallest in the communities — viz. 
France — where the opposite conditions prevailed. Secondly, occa- 
sional passages show that this was in truth the motive for such 
transactions.1 Thirdly, the process of the compulsory cutting-off 
of the transferor’s outstanding right of redemption in case of an 
indefinite term, which we find fully recognized in the earliest Scan- 
dinavian records, was much later in being reached for the ordinary 
sale for repurchase, and in the Middle Ages is not reached at all 
for the stammgut or family-inheritance, which could be redeemed 
indefinitely at an era when a limit of twenty years was legally fixed 
for the repurchase of other lands,? — indicating that the sale for 
repurchase must have been the peculiar and legally favored resort 
of distressed families at a time when their redemption-right for an 
ordinary pledge could have been cut off in a limited time. 

Such, then, seems the probable early motive for a choice, in cer- 
tain conditions, of the sale for repurchase as against the pledge. 

3. In later times, this motive would prabably grow less. But by 
the later Middle Ages a new reason of preference, for the creditor 
at least, had sprung up. When the main mark of the collateral- 
security idea in a pledge—the restoration of the surplus — had 
become sanctioned by custom, and when the creditor, after finding 
that an auflassung-clause in advance would enable him to evade 
coming into court and restoring the surplus, was after all being 
compelled to come into court and perform this duty, in spite of 
the auflassung-clause (or lex commissoria) — say, in the 1400's and 
early 1500’s, — he now found, or thought that he had found, an ark 
of refuge in the sale-for-repurchase form of transaction. This was 
not on its face a pledge, i. e. there was no principal debt to form a 
standard of liability and to determine whether anything or how 
much should be returned as a surplus, and hence there was no 
reason to say that the value retained by him on default of redemp- 





1 For example, in the Gotlandslage (Amira, I, 209) we read: “ When necessity begins 
to compel to alienate the land for the maintenance of the family before all the children 
are of age, there shall be transferred (festa) the share of each, but not by perpetual 
sale (fastu selia).” In medizval Japanese deeds a common phrase at the opening is: 
“This land has been owned by my ancestors for many generations ; but now, owing 
to pressing need, it is transferred to the present purchaser for a price” (Wigmore’s 
Notes to Dr. Simmons’ Land Tenure, etc., Trans. Asiat. Soc. Jap., X VIII, 163). It is, 
indeed, by an observation of the clear facts of feudal society in that community that the 
writer has come to believe that a similar explanation is to be found for the kauf auf 
wiederkauf in the Germanic Middle Ages. 

2 Amira, II, § 69. 
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tion should be scaled down; that is to say, 2f the transaction had 
been in reality a sale and not the covering of a debt. The process 
of defeating the creditor in his new attempt, by altering the form 
of the transaction, to evade the law of pledge became, as we know, 
a notable feature of English mortgage law. The German law 
solved the problem in its own way;! but it is enough to note here 
the part which the kauf auf wiederkauf played, in its relation to the 
pledge, in the later medizval law, and the form in which history 
presented the problem to modern law. 

One thing only remains to notice. The kauf auf wiederkauf is 
the natural and chief type of the sale form as distinguished from 
the pledge form. But there is a subsidiary form, which, as Brun- 
ner has pointed out,? must be distinguished, — the sale on condition 
subsequent. This form was particularly popular in Lombardy, 
and also in England. In one variety, it merely requires the re- 
turn of the carta, or deed, on payment of the sum.* In another, 
it provides that the deed shall be null, and, sometimes and inci- 
dentally, returned. The legal difference seems to be simply that 
in the kauf auf wiederkauf the revesting of title on redemption 
requires a new and distinct transfer, while in the other form the 
act of payment so facto revests the title. Brunner has sug- 





1 Whether a transaction is to be treated as a genuine sale for repurchase or a giv- 
ing of collateral security only is to depend, according to the Motive of the new Code 
(II, 340), on the circumstances of each case. In the Gewerbe-Ordnung, regulating the 
trade of pawnbroking, it is provided (§§ 34, 38) that “the professional purchase of 
personalty with reservation of the right to repurchase shall be treated as a business of 
pawnbroking.” 

2 Rechtsg. Urk. 194. 

8 Kohler, 40, 94; Heusler, II, 136. 

* “Fecit Natigerius . . . cartulam vendicionis in manu Dadolo .. .; si predicto 
Natigerius vel suos heredes fecit sanacionem de suprascripti denarii . . ., reddere debet 
Dadolo vel suos heredes 7sta cartula rasa sub pena dupli”; then a hybrid clause not 
invariably present: “et si... non fecit sanacionem . . ., deinde in antea ista cartula 
vendicionis firma et stabile permaneat sub pena dupli ” (Kohler, 357). 

5 “Promitte . . . quodsiP. . . . sanationem [debiti] fecerit, reddatis si cartam illam 
venditionis quam in vobis amisit de petia una de terra, capsatam et taliatam wt in se 
nullum obtineat robur” ; again, “ [After a sale clause], Ista carta facta est eo tenore: si 
ego... vobis... parati fuerimus ad dandum . . . de argento [amount and date] 

. quod sit [carta] inanis” (Val de Liévre, 29, 33; in the Italian practice, this 
passage commonly formed a separate document from “ista carta” of sale); “ Ista ven- 
ditionis carta, nomine pignoris, tali tenore facta est quod qualicumque die ab hodie 
usque ad duos proximos annos A. reddiderit fratribus solidos mille, tunc ista venditio 
et carta resolvatur, reddatur, et nihil valeat” (Heusler, II, 136). There were other 
varieties also, some of which more or less distinctly referred to the transaction as 
“ pignus.” 
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gested! that the reason why the latter became popular in Eng- 
land was that the ordinary pledgee did not have the possessory 
action; but this does not explain the choice between the two 
varieties of the sale-form; and more satisfactory reasons might 
be found, which it would be out of place to discuss here. It is 
enough to note that this variety of sale-form, which later appealed 
to the creditor as a means to evade the pledge law, was early 
popular in Lombardy. 


IV. Tod-satzung; or, reckoning Profits against Capital. 

1. When the primitive notion of wed-payment prevailed, and 
was natural, no one thought of asking what became of the profits 
of the thing handed over. The gewere, or possession, of the 
pledgee gave them to him, just as the pledgor would have taken 
them by the same token. There is thus no question of ‘ reckon- 
ing” the profits, or any part of them, against the capital, any more 
than there is of restoring a surplus; the pledgee simply takes the 
wed as a provisional substitute for what he would otherwise have 
had absolutely. But several circumstances later combine to raise 
the question. First, the notion comes forward of the debt as inde- 
pendently subsisting as a standard of the creditor’s right. Secondly, 
pecuniary capital comes to be accumulated and used professionally 
and systematically, and its gains come to be thought of as meas- 
urable; so that what a debtor can borrow money for is capable of 
fairly accurate estimation. Thirdly, with the increase of infeuda- 
tion, the multiplication of subtenancy and rent charges, and the 
systematization of taxation, land-values—in terms of rentals and 
the like — come to be more definite and fixed. All these combine 
to make the debtor understand the gain that a pledgee can secure 
merely by collecting the profits of land pledged, and to make him 
feel that he can afford to demand terms of the creditor as to the 
limit of this profit. In a given case, then, he may now demand 
that the profits received above a certain amount shall go to his 
benefit, — i. e. shall be used to reduce the capital sum for which 
the land is a substitute. It is in this stage that we find, say, the 
middle medizeval law, i. e. there shall be a reckoning of profits 
against the claim only so far as is expressly agreed.? In other 
words, Zod-satzung is not a primitive form of satzung. 





1 Pol. Sci. Quart., 1896, XI, 541: “It [the ordinary pledge of realty] became im- 
practicable in England and had no future there, because the gagee did not have the 
possessory action.” 

2 Amira, I, 201; II, § 22; Heusler, I, 143; Meibom, 375, 399. 
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In the next stage the presumption has changed, and the imputa- 
tion of some surplus of profits on the claim is deemed to be so 
generally understood that it is now for the pledgee to secure him- 
self by stipulating that it shall not be made.! Finally comes the 
stage of modern law, when the pledgee is compelled invariably to 
submit to such a reduction. 

The terms were various, most of them involving the notion 
either of “ striking off” something from or “ reckoning ” something 
upon the principal claim, —“ totslak,” ‘“ abslahung,” “ absleg,” 
“abslag,” “ afslach,” “ rekenynge,” “ rechenschaft,” and in French 
and Latin sources, “ acquitatio,” “‘ acquit,” “‘ computatione in sor- 
tem.”? The method of computation was often by the valuation of 
experts,? often by a court. It might take place without special 
prearrangement® or at fixed times.6 Where the amount of the 
abschlag was not left to crop contingencies, but was fixed before- 
hand, the periods were of course thus supplied, and there was no 
resort to third parties for valuation. 

2a. The profits might of course be reckoned off by various 
schemes. (1) First, and presumably earliest, was the scheme most 
favorable to the pledgee; he was to take out first a fixed amount 
(whether called “interest” or not), and only the contingent sur- 
plus was to be reckoned against the principal sum.’ (2) Secondly, 





1 A special clause might be used: “ nec computare . . . nobis tenebitur,” or a phrase 
might suffice: “ane,” ‘‘one,” “on,” “sonder,” “sine,” (all meaning “ without,”) fol- 
lowed by one of the words mentioned in the text: Kohler, 133, 108. Another form, 
having exactly the same purpose, but more usual in the south, was: “ et quicquit fruc- 
tus quos inde tollere potuerimus, de super et de subtus, inclitum illut novis aveamus 
faciendi ex eo quicquit voluerimus”; “ quid de fructum exierit, quicquit facere volue- 
rimus ” (Kohler, 87, 88, 89, 91). 

2 Kohler, 258, 133, 309. Zodsate was the phrase for the species of satzung. The 
French phrase vifgage will be later explained. 

8 “Sub testimonio bonorum virorum ” (Kohler, 105). 

4 “ Als oft auch ein totslak in dem obgenanten gericht geschee ” (Kohler, 258). 

5 “ Allodium meum .. . pro pignore exposui . . . quousque prefata ecclesia dictas 
XXXII libras plene et integraliter sub testimonio bonorum virorum receperit ” 
(Kohler, 105). 

6 “Dat sullet se alle yar myt uns rekennen als dat korn gemeynliken gyldet up 
deme markede to derne Berge eynis Sunabindes vor und eynes Sunabindes na sente 
mychahelis dage ” (Kohler, 108). 

7 A house is pledged for 10 marks; the pledgee “ de conductione domus unam mar- 
cam tollat pro censu, et residuum deputabit de decem marces quousque suas decem 
marcas deputabit ” (Kohler, 106); pledge of land for a debt of 600 marks, “ until they 
[pledgees] from the above mentioned use and fruits, over and above the 60 marks 
which they shall each year receive from the said, etc. .. . have paid themselves the said 
600 marks,” etc. (Kohler, 132); pledge of a village for a debt of 1500 gulden at the 


53 
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and presumably later, or when the debtor can make better terms, it 
is the pledgee whose profits depend on a contingency, the principal 
sum being cut down by a fixed yearly or monthly amount from the 
fruits! (3) Still a third way was for both parties to risk the con- 
tingencies, dividing the gains equally.” 

6. Was there any way in which the abschlagung varied the 
nature of the pledge, so that the ves itself ceased to be thought of 
as the equivalent of the sors (or principal sum), and the use or 
profits, i. e. the usufruct, was regarded as the real subject of the 
pledge? If there was, we may be in presence of a new and wholly 
distinct species of pledge, as Franken maintains. 

There were two arrangements which on their face might be open 
to that construction. (1) The application of the entire profits of 
the ves to diminishing the principal sum. Here no interest is 
mentioned; and it might seem that the profits or the use was 
treated as equivalent to the capital when spread out in instalments 
without interest. But, by the simple expedient of increasing nomi- 
nally the principal sum, the pledgee could, and undoubtedly did, 
protect himself, and the transaction did not differ from that with 
the ordinary adschlag of the surplus. (2) The assignment of a 





interest rate (“zu rechter gulte ”) of 1 for 15; the pledgee to take the profits “ nacht 
antzale der obgeschriben gulte von funfftzehen guldein einen guldein,” and “ was aber 
uber dieselben gulte daselbst gefellet” the pledgee is to “ ungehindert werden und 
volgen lassen uns” (Id. 335). 

1 The pledgee is authorized “ predictum pignus ingredi et habere godimentum pro 
lucro [naming amount] denariorum, et habere de omni libra omni mense denarios 
sex donec debitum sit solutum ” (Kohler, 108); pledge of a house, “quod [naming 
pledgee] singulis annis ad diminutionem debiti unam marcam argenti, quousque dictam 
donum redimamus, in sortem computabit ” (Id. 111); pledge of a serf for a 6-mark 
claim, 1 mark to be counted off yearly (Id. 259). But we are not to assume, perhaps, 
that the pledgee was here less favored ; for obviously the ves pledged might be so large 
that the fixed adschlag left a relatively high interest to the pledgee. 

2 “ Als oft auch ein ¢o¢s/ak in dem obgenanten gericht geschee, was davon zu busse 
und besserung mak gevallen, dieselbe besserung schol uns und unsern erbe a/de, und 
das ander halbtheil dem [pledgee] und seinen erben ongeverde volgen und gevallen ” 
(Kohler, 258). 

8 For example: “ Nec ego [pledgor] nec aliquis heredum nos intromittemus nisi 
[naming pledgee] primitus et ante omnia receperit et requisierit de ipsis bonis et eorum 
redditibus debitum quinque marcarum ” (Kohler, 130); “ ut omnis introitus . . . per- 
cipiatis usque ad solutionem vestri prestiti” (1d. 131). 

4 Thus (Kohler, 308), a certain Rudolph, in 1315, recites in favor of the pledgee a 
debt of 150 pounds by deed, a debt of 50 pounds for loss suffered in rendering help in 
a war, and another of 50 pounds “for the service which he shall now do us,” making 
in all 250 pounds; and for this he pledges “ unser gerihte ze Hembau ” providing that 
the income “von dem stab und von dem chorngiilt ” shall be “ niht abslahen,” but the 
income “ von den stiuren und von zinzen” shall be “alles abslahen,” and the pledge 
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fixed rent to pay the principal sum. Here, also, as just suggested, 
the fictitious increase of the principal might enable the pledgee to 
secure in reality both principal and interest. But, apart from this, 
the purpose of the pledging of a rent was not regularly, perhaps 
not even usually, to pay the principal sum; it was constantly used, 
on the contrary, merely to supply the interest, while leaving the 
principal sum standing for later redemption by a payment indepen- 
dent of the rent.!. That is, the equivalency was between the rent 
and the interest, not the rent and the principal sum regarded as 
payable by instalments. 

In the cases, then, where the entire profit or a rent charge is to 
be applied to the principal without mention of interest, there is not 
necessarily a new variety of pledge; the notion of adschlag is 
merely employed to evade the prohibition of interest (where that 
prevailed), and the transaction may be in fact essentially the 
same. 

3. In the mere methods of adschlag, then, or in the fact of its 
use, there is nothing essentially different in the theory of the 
pledge. It is the ves that represents the principal sum, as ever. 
The view of Franken,” that the sa¢sung with pledgee’s use and an 
abschlag is essentially a mere transfer of use or usufruct, is there- 
fore not a necessary consequence of the absch/ag feature in itself. 


But there are further indications, of a positive and not merely a 
negative bearing, that the provision for adbschlag is merely an 
incidental feature in the growth of the ordinary wed pledge. 

(1) In the first place, we find the adschlag treated in the docu- 
ments on the same footing as other provisos, such as the pledgee’s 
duty to restore surplus, or his claim for deficit? That is, at certain 
stages of the development (as already explained) towards the pure 





shall continue till the whole sum is paid. Here, obviously, the last 50 pounds might 
be purely fictitious, so that the “ alles abslahen,” even of the entire income, might be 
made to pay the real debt and a good interest also. 

1 “ Decimam vinearum [naming pledgor] in vadimonium posuit pro XVi™ solidis 
[naming pledgee], tali facto ut quando [pledgor] X V™ solidos reddere vellet, decimam 
libere recuperaret ” (Kohler, 95, also 105). The nature of the transaction is clearly 
brought out by such agreements as these: For 50 marks capital, a rent of 5 marks is 
granted, and “as soon as we the pledgor pay 25 marks, the rent to the extent of 2 
pounds is released to us ” (Kohler, 243, also 107). 

2 His book deals with French law, but he seems evidently of the opinion (142, 186, 
and elsewhere) that his conclusions are also valid for the pure Germanic law. 

8 Thus: “«ngerechent, ind up yre kost, wynnonge, ind verluyst” (Kohler, 133) ; “nec 
computare nec respondere nobis tenebitur ” (Id.); a provision for non-accounting for 
profits, followed by a provision for restoring on default the surplus value of the res 
(Id. 88). 
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idea of collateral security, these matters had to be expressly pro- 
vided for, and, along with these, the notion of “reckoning” sur- 
plus fruits on the capital, which was equally a step towards the 
collateral security idea, was treated in a perfectly natural way as 
one of the germane matters to be settled beforehand. So also a 
forfeiture-clause (the mark of the forfeit-idea) will be found side 
by side with a clause dealing with the abschlag.} 

(2) Just as the forfeit-idea was got away from by agreements 
that the pledgee should not keep a surplus, and the pledgor should 
pay the deficit, the one being in a sense the complement of the 
other, so the abschlag-agreement, which did away with the exces- 
sive profits otherwise to be made by the pledgee, had its comple- 
ment in the shape of an agreement by the pledgor to make up any 
deficiency of the fruits below a certain rate In other words, the 
notion that there should be a limit of interest-profits, beyond 
which the pledgee could not keep them with fairness, could not be 
reached without reaching also the notion that a deficiency below 
that rate should be made up to him by the pledgor. 

(3) Except for the case of rent (above explained), the pledge is 
of the ves, not the fruits; and in all the minor and indescribable 
features of phrase the pervading spirit of the documents is that of 
the ordinary wed. 

Looking at the satzung with adbschlag, or todsatzung, then, in 
the light of the general notion of wed or satzung, it seems to be 
nothing more than the ordinary sa¢zung with a feature represent- 
ing the progress towards the idea of collateral security, i. e. with a 
limitation upon the pledgee’s rights, based on the notion that the 
principal debt and its interest form the standard of claim, for the 
sake of which the ves is to him merely a collateral security, and 
beyond which he should keep nothing. The duty of the pledgee 


to return the surplus of the ves-value above the principal sum is of 





1 “Tmpignoravimus tibi . . . , et facies de ista vinea quid de fructum exierit quicquid 
facere valueris, usque in tercio anno, et si a tercio anno non potest adinplere ipsum 
precium in ipsa convencione, ipsa vinea permaneat . . .” (Kohler, 91, also 87). 

2 Thus: “ Impignoro vobis curtilem unum [describing it] pro solidis XV, eo tenore 
ut tandiu predicte ecclesie monachi ipsum curtilem teneant, donec ipsum debitum 
persolutum est; zfa camen ut singulis annis tres modios et dimidium de vino eis reddatur 
[i.e. as interest-fruits], et sé in ipsa vinea ¢antum non habuerit, ex meo alio tantum 
persolvam” (Kohler, 91); “impignoramus vobis ... ut tamdiu teneatis vos hanc 
terram quamdiu reddamus vobis hoc pretium; et 7As0 anno quo hec terra non reddiderit 
Jructum, nos persolvamus vobis unum modium vini” (Id. 92); a pledge for 700 marks, 
with 70 marks annually as a first charge on the fruits for interest, and other charges 
up to 250 marks; if more is yielded, a reckoning upon the capital; if less, the pledgor 
will make it up (Id. 106, also 116). 
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a piece with his duty to return the surplus of the profits above the 
interest-rate, and the stages of development are similar and almost 
parallel. Wherever legislation has allowed the pledge without 
abschlag to survive, it is only on the theory that the pledgee will 
also have the risk of a deficiency or total lack of fruits, and hence 
should have the chance of profit along with the risk of loss. 

Wherever, too, we find historically a reckoning of all the profits 
upon the capital, without allowance for interest, we are to suppose 
that it is merely an attempt to evade the canonical prohibition 
against taking interest, and not that it is a separate type of pledge. 
To suppose that, as a customary thing, and apart from casual cases 
of friendship, loans will be made with no charge at all for interest, 
and that there could be a type of pledge based on that theory, is 
to suppose moral impossibilities. In short, but for the interest- 
prohibition, and the effort to evade it, there would have been 
practically no resort to that particular and extreme form of the 
abschlag-transaction.? 


2. JEWISH LAw.? 


I. From the ; int of view of etymology, the translators give us 
no material assistance. We do find, however, in unmistakable 
clearness, the chief marks of the forfeit-idea. 

1. No claim by the pledge for deficit where the ves has perished 





1 A conclusion corroborated by the fact that this form of “reckoning” (i. e. “ toutes 
les despuelles [profits] . . . sunt rabatues de la dette ”), constantly insisted on in France 
(Franken, § 8), where the usury-ban was in force, never came to be the law in Germany 
or Scandinavia, where the usury-ban had little or no force (Neumann, 72, 183-194; 
Stobbe, Priv. 270; Endemann, II, 339; Amira, I, 201, 661 ; II, 800). 

2 In the Jewish law there is often a special opportunity to note the different stages 
of a doctrine, because the !aw itself is preserved in three distinct stages, viz. the Pen- 
tateuch, the Mishna (a kind of codified customary of not later than 300 A. D.), and the 
Ghemara (a body of commentaries on the Mishna, the commentaries of the Jerusalem 
school being collected about 400 A. D., and of the Babylon school about 500 A. D.). 
The opinions of the early rabbis formed the Mishna; and this again was developed 
by constant discussion into the body of commentaries called the Ghemara, which 
purports simply to record the results of one or two centuries of discussion. Moreover, 
the Jewish law shares with the Roman, the English, and the Japanese the feature 
of having been developed largely through the discussion of cases and principles and 
the citation of precedents, — an indication of what may be called the juristic instinct. 
References: 1866, Mayer, Die Rechte der Israeliten, Athener, und Romer; 1893, Bloch, 
Der Vertrag nach Mosaisch-Talmudischer Recht ; 1888, Schwab, Talmud de Jérusalem ; 
1860, Rabbinowicz, Législation Civile du Thalmud. The last two are translations of 
the Talmud, and are the only satisfactory sources. The citations of the Talmud will 
here be given from Rabbinowicz, by volume and page, with the additional citation of 
the folio of the original books (Baba Metzia, etc.) as marked in Rabbinowicz. 





402 HARVARD LAW REVIEW. 


by accident or has deteriorated. According to the Mishna, the 
pledgee was as bailee responsible for all loss (including theft or 
destruction) short of the act of God or an enemy, or other inevitable 
loss, i. e. a stage somewhat beyond that of the primitive Germanic 
law. Here as there, the inability of the pledgee to recover his 
debt after a loss of the pledge might perhaps be attributable to his 
liability as bailee, but for two circumstances; viz., that the pledgee 
loses his whole claim (and not merely the value of the ves), and that 
the equivalency of the 7es and the claim are expressly predicated.? 

2. No duty of the pledgee to restore the surplus. This also is 
perfectly clear as the starting-point of the Jewish law; but as most 
of the passages deal with it in connection with the hypothec and 
the auflassung-clause, we may postpone it for a moment. 

3. The auflassung-clause or forfeiture-clause (ex commissoria) 
was evidently resorted to in the same way as in Germanic law. 





1 R., III, xxxiv, 23, 357, 377 (Baba Metzia, 5, 80 ff., 93). There were three degrees 
of responsibility: (1) bailee without pay (schomer hinam) ; (2) bailee for pay (schomer 
sakhar, with whom usually ranked the soéher or hirer) ; (3) gratuitous borrower (schoe/). 
The first was responsible only for loss by fault; the second, for loss as above limited ; 
the third, for all loss. 

2 At the time of the Ghemara, Rabbi Eliezer advanced the proposition (Baba 
Metzia, 357) that the pledgee should be put in the first class, i. e. on proving himself not 
in fault, he “ might demand payment of the debt.” But on the opposite side, R. Akiba 
claimed (R., III, 366): “ The debtor may say, ‘ Your loan was merely on this pledge ; 
if the pledge is lost, your money is lost’”; i. e. R. Akiba was for standing by the older 
Mishnarule. But R. Eliezer was willing to concede that, “if that pledge was given after 
the loan was made,” then “if the pledge was lost, the money was lost,” for there the 
equivalency would be perhaps clearer. Still another distinction was tried ; R. Samuel 
had illustrated the Mishna rule by saying : “If a person lends to another 1,000 zouzes 
on a ves, and the ves is lost, the claim is lost, i spite of the excess of value [of the claim] ”; 
and the later rabbis now attempt to refine away the Mishna rule by suggesting that it 
applies only where the ves is more valuable than the claim, and not where the loss of 
the ves still leaves, if set off, a deficit in the claim; i.e. they were advancing the notion 
which we have already seen carried out in the later Germanic law. 

There is one passage looking the other way (R., III, 161, Baba Metzia, 34), in which 
it is disputed whether the pledgee, by taking an oath that the loss is not his fault, may 
recover the deficit from the debtor; this is easily explained as representing a later stage 
of discussion, when R. Eliezer’s view had prevailed. 

An illustration of the primitive principle is found in the discussion and affirmative 
settlement (R., III, 231, Baba Metzia, 48) of the proposition that a debt larger than the 
ves in value is extinguished in the schmitah or seventh year (according to Deut. xv, 1-6: 
“ At the end of every seven years . . . every creditor that lendeth aught unto his neigh- 
bor shall release it; he shall not exact it, etc.”); the very question is evidently a prod- 
uct of a new collateral-security idea ; for if originally the debt had been treated as 
surviving the pledge-transaction, it would as of course be extinguished in the schmitah ; 
the question’s discussion in the Talmud times shows that the idea of the debt as inde- 
pendent of the pledge was then novel, and hence the applicability of the schmitah rule 
had just occurred to the minds of the raddis. 
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The primitive notion of the pledge apparently allowed the pledgor, 
as in Germanic law, to redeem without limit of time! But pledgees 
resorted to a form which seems to have exactly the same significance 
as the auflassung-clause, and this was, in the Mishna era, lawful : — 


‘¢ Tf a man lends money to another on his field, and says to him, ‘If 
you do not pay me the debt three years from now, the field shall belong 
to me,’ in this case the field belongs to the creditor, if the debtor does not 
pay. This was the ruling of Baithous, son of Zonin, with the assent of all 
the doctors of the law.” ? 


By the time of the Ghemara, a later stage of opinion had been 
reached, and the view that the pledgee should be compelled to re- 
store the surplus, or — what was almost the same — allow the pledgor 
to redeem in spite of the forfeiture-clause, was being advanced 
and had almost prevailed.2 We see here ample evidence that ori- 
ginally the ves went in whole to the pledgee as an equivalent or 
forfeit, without regard to the surplus; that when the duty to re- 
store the surplus was recognized, the pledgee’s method of evasion 
was to employ a forfeiture-clause; and that finally the duty to 
restore emerges again successfully in opposition to this clause. 

II. The hypothec, or pledge without pledgee’s possession. The 
discussions of the rabbis show clearly enough that the hypothec 
was no different institution from the pledge, but was merely a 
postponed pledge, bearing all the peculiar marks of the forfeit-idea, 
and show the same stages of development. 





1 The custom of the district of Nehardea was to preserve the right of redemption 
forever, though a limitation to twelve months was claimed; the Ghemara decided 
(Rabbinowicz, III, 166, Baba Metzia, 35) that the custom was right, except that it 
should not apply to purchasers from the pledgee. We see here the process, found 
in Germanic law, of an originally unlimited redemption, cut down later in order to give 
the pledgee the power of disposal. 

2 R., III, 277 (Baba Metzia, 65). Another form, already seen in Germanic law, pro- 
vided that the pledgee should, on default at maturity, be regarded as buying the res 
from the pledgor for the amount of the claim; but by the time of the Ghemara this also 
was disputed as improper (R., 279, Baba Metzia, 65). 

8 Citations in preceding note. The Ghemara discuss this passage of the Mishna, 
and their opinions are divided. One distinction proposed was that the rule should not 
apply if the agreement was made after the loan given; but “ Rab Nahaman said that, 
even though making it only then, the creditor could obtain the whole field.” Yet, 
“later, Rab Nahaman changed his opinion, and said that, even if he makes the agree- 
ment at the time of the loan, the creditor does not get the field.” The opinion of 
Nahaman was the weightiest of the time, and the great majority agreed with him. 

The doctrine of asmachta, or usurious gain, as here applied to this transaction, is 
said by Mayer (§ 196) to have been first invoked by the Babylonian school in the 400’s ; 
indicating the relative lateness of the resort to it, here as elsewhere. 

















































404 HARVARD LAW REVIEW. 


1. The regular form of the hypothec was that of a postponed 
pledge: “If I do not pay the debt of [naming the sum] in one 
year, my field shall belong to you.” 

2. In the hypothec, as in the pledge (as we found in Germanic 
law), the marked incidents equally prevail of the pledgor’s non- 
liability for a deficit, in case of destruction or deterioration, and 
the pledgee’s non-responsibility for return of the surplus. In the 
stage of the Ghemara discussions, we find these primitive features 
being disputed and effaced, in the direction both of the pledgor’s 
deficit-liability,? and of the pledgee’s duty to forego the surplus- 
value.® 





1 R,, III, 267, 277, 282 (Baba Metzia, 63, 65, 66) ; I, 370 (Khetouboth, 43). More- 
over, the deodand rules show the same unity of idea. The deodand (or forfeiture of a 
harm-causing animal, etc., leaving the owner quit), as is well known, was as marked a 
feature of primitive Jewish law (Exodus, xxi, 28) as it was of Germanic, Greek, Romany 
and others. The Jews divided such animals into two classes (R., II, 49, 54, 164, Baba 
Kama, 16, 18, 36); ¢ham was the animal mansuete nature injuring for the first time ; 
monad was the animal by nature dangerous ; for a ¢ham’s injury, the owner paid only 
one half the damage and with the body of the ¢ham only ; for the monaa’s, the whole, 
and was personally liable for it. The former was called “paying by migoupho,” i.e. 
by the body of the animal, i. e. as by wed or forfeit. Now the significant thing is that 
the injured person’s claim in the former case is spoken of and treated as a hypothec; if 
the ox died or was killed, the injured person is without redress beyond the carcass- 
value, although he suffers a loss in the diminishing of “the value of his hypothec ” ; 
moreover, in the former case (of the ¢ham), if the animal was sold, the claimant could 
seize it in the buyer’s hands (as we shall see he could do for a hypothec) ; in the latter 
case, he could not follow it. 

That the hypothec was peculiarly employed for contingent defaults may be assumed 
from the circumstances that it was used to secure the wife’s dos, and that the ordinary 
pledge with re-lease to the pledgor (R., III, 290, Baba Metzia, 68) co-existed. 

2 “Tf a man binds his field by hypothec to his creditor, and this field is destroyed by 
a flood, Ami Schapirnaah said, in the name of Rabbi Johanan [i. e. as a disciple quot- 
ing or speaking for his master], that the creditor cannot pay himself from other goods 
of the debtor”; but Rab Nahaman would allow this result only where the debtor had 
expressly said, “I pay you out of this hypothec only ”; [i.e. only in case of express 
agreement, —a later stage already noticed in the Germanic law]; Rabban Simon 
would allow it only for a wife’s hypothec for her dos (R., I, 368, Gbitin, 41). But the 
first opinion is elsewhere sanctioned (R., I, 54, Betzah, 4). 

The same primitive notion is betrayed in the rule (R., I, 183, Khetouboth, 56) that 
the ves on which the husband gave a hypothec for the dos received could not be movables, 
for they might deteriorate in value ; it must consist in immovables, unless the husband 
would guarantee the vaiue of the movables. In other words, the risk of deterioration 
was on the hypothecary, in the absence of express agreement. 

The custom of appraising the dos at the time of giving a hypothec for it (R., 192, 
Khetouboth, 66) is one found in other laws, and seems to be based on the notion that 
the ves then set out as the equivalent of the dos is the absolute and sole resort of the 
hypothecary, at whose risk it deteriorates in value. 

3 R., II, 383 (Baba Kama, 96) ; III, 64, 75, 310, 448 (Baba Metzia, 14, 15, 72, 110). 
The original notion evidently prevailing up to the time of the discussions here re- 
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3. The pledgee could follow the hypothec in the hands of a third 
person, whether buyer or second pledgee.! 

4. When a hypothec had been given, other creditors apparently 
could not seize it nor a second hypothec be given upon the same 
res2 

III. Sale for re-purchase. This form was apparently under- 
stood,’ and was apparently available for evading the pledgee’s duty 
to restore the surplus; but we are without any evidence as to its 
history, nor are there any documents to reveal the exact difference 
of terms and form between this and the real pledge. 

IV. Reckoning of profits (Vifgage). The Jewish rules on this 
subject do not clearly appear; but as we know that, until the 
rabbis’ disapproval of the keeping of profits on industrial and 
commercial transactions, the pledgee must have kept all the fruits, 
and as such profit (adakaribith) is in the Talmud still not abso- 
lutely prohibited except by the opinions of some, we are entitled 
to infer that the features of the Jewish law were the ordinary ones 
of a progress from an unlimited enjoyment of fruits by the pledgee 
to the final duty to restore the excess over a fair gain.‘ 





corded was that the creditor took from the debtor the whole of the hypothecated 
res on default, and therefore (since, as we shall see, he could follow a hypothec into a 
purchaser’s hands) from a purchaser also. The questions that were now discussed 
were: (1) whether he could take improvements also, or must pay for them; (2) 
whether growing crops were improvements; (3) whether the buyer could demand 
a piece of land, instead of money, for the improvements. The better opinion was that 
he could take the improvements also without paying for them; though an apparently 
later distinction, made by some, would allow him to do this only where the debt was 
greater in value than the ves alone. But that the buyer could pay off the creditor and 
keep the land was never agreed to: “the buyer cannot keep the field against the credi- 
tor’s will, for the creditor takes it as his hypothec”; though the contrary view was 
occasionally advanced (apparently however for land taken on execution only, and not 
for a genuine document-hypothec). Moreover, in all cases, apart from the question of 
paying for improvements, the relative value of the debt and of the res was treated as 
immaterial. It was even discussed (R., I, 265, Khetouboth, 92) whether the creditor 
who went to seize the ves in the hands of the purchaser could be forced to accept 
instead the payment of his claim by the debtor. 

The custom of marking out the limits of a land-hypothec beforehand (R., ITI, 64, 
Baba Metzia, 14) was apparently due to the principle that the creditor obtained not 
merely a lien for a certain value but a right to a specific res. 

1 See the citations of the preceding note. But this, as in Germanic law, was not true 
of movables (R., II, 32, 51, Baba Kama, 12, 33; R., IV, 145, Baba Bathra, 44). 

2 R., II, 164, Baba Kama, 36. 

8 R., III, 280, Baba Metzia, 65. 

4 The Jewish laws of usury have been the subject of as much difference of interpre- 
tation as the command of Jesus of Nazareth, “ Aavei(ere undév dveami(ovres.” It is 
enough to say that the original prohibition of gain by mere lending was in the Pentateuch 
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3. JAPANESE Law.} 


I. Etymology gives us no assistance, — except that the generic 
word for pledge, shzchz, is also used to-day, like pfand, to mean a 
forfeit in a game. But the two leading features of the forfeit-idea — 





limited to the profits from money, while only under the rabbis was this extended to 
the profits of commerce and of industry (R., III, xxv). The Jews were originally 
(contrary to the popular opinion) in no sense a commercial or money-lending people ; 
they were a purely agricultural and pastoral people ; so that their emphatic opposition 
to the gains of the money-lender, like that of the pastoral Arabs (in Mohammedan 
law) is easily understood. There were, however, recognized ways for the pledgee 
to evade the strict rule and obtain a profit on his lending. In the first place, the 
Mosaic prohibition would merely exclude the taking of interest as on the money 
loaned, and hence covered orly ribith ketzoutah (specified interest), i, e. an express agree- 
ment to pay an interest by means of the ves-profits. Thus, if nothing was said about 
interest, but the pledgee as possessor took the profits of the land, it was only adak 
rvibith (imprint-on-the-dust of usury), in other words, de facto interest only; and as this 
was merely disapproved by the rabbis, not forbidden by Moses, it could be done; 
much as Glanvil condemns the usurious mortgage, but admits that it is not prohibited 
in the King’s Court. Nevertheless, this absolute enjoyment of the profits was not 
without its opponents in the Ghemara. One view was that a fixed sum yearly out of 
the profits should be set off against the principal, so that after a term of years the 
land redeemed itself. Another plan was to allow a five years’ use without accounting, 
and thereafter to reckon the whole annual profits against the principal. By either 
of these two plans, the pledgor could not redeem within the period; but where no 
accounting at all was required, he could redeem at any time. Still another opinion 
was for a complete accounting of the annual profits from the beginning until the prin- 
cipal was paid (R., III, 284, Baba Metzia, 67). 

Thus these various expedients do not differ in their essence from those we have ob- 
served in Germanic law. They assume no different theory of pledge, and they illustrate 
merely the effort to compel the pledgee to restore an excess of profits. 

1 Politically (though not socially nor artistically) Japan lingered a century or two 
behind feudal Europe in development ; and the state of legal ideas at the Restoration 
of 1868 was not dissimilar to that of Northern France under Louis XIV., or of Germany 
in the time of Frederick the Great. A multitudinous variety in local usages still pre- 
vailed, and the centralized justice of the Shogunate had only a limited influence towards 
uniformity. The leading features of the customary law at that time have been recorded, 
though not with the detail that could be wished; but this very variety has preserved 
the various stages of development of the pledge-idea, though it leaves the order of 
development to inference only. The legal documents and judicial precedents, how- 
ever, give us some evidence on this point, and justify more certain conclusions. Here, 
however, as in other systems, some features are fully represented in the sources, while 
upon others the data are meagre. 

The references following are to the Supplement to Volume XX of the Transactions 
of the Asiatic Society of Japan: “ Materials for the Study of Private Law in Old 
Japan,” Parts II and III, “ Contract: Civil Customs” and “ Legal Precedents, Loans,” 
and Part V, “ Property: Civil Customs,” edited by the present writer; the citations are 
by Part and page, with the name of the province of which the custom is recorded. The 
manuscript translation of Part VI, “ Property: Legal Precedents,” and Part III, Section 
III, “ Contract : Legal Precedents: Pledge,” not yet published, is referred to as MS. ; 
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the pledgor not liable for a deficit, and the pledgee not bound to 
restore the surplus —are clearly seen, and the stages of progress 
are distinguishable. 

1. In the translated records there seem to be only three instances 
of the former rule; but they justify the conclusion that it originally 


prevailed generally ;1 and there are evidences that, in some places 


at least, it had been departed from by express clause.” 

2. The presence and the persistence of the latter principle ap- 
pears on almost every page of the records.’ In later times we hear 
of the use of a clause providing that the pledgee shall restore the 
surplus ;* and in the hypothec (as we shall see) this principle had 
become a fairly regular rule of law. 

3. The use of the auflassung to assist the creditor is shown with 
great fulness in the records, and offers an unmistakable and re- 
markable similarity to the Germaniclaw. We do not know enough 
about the history of property-law in Japan to be able to analyze the 
elements of a transfer-transaction, and the universal employment 
of written documents for the purpose has tended to obscure the 
original elements. But we do know that for a perpetual and abso- 
lute sale of land a quitclaim-clause, similar in phrase and in pur- 





unfortunately no closer indication than chapter and section can here be given; for a 
list of the chapters and their titles, see p. 13 of the Introduction, Part I, to the “ Mate- 
rials.” There are also references to Simmons, Notes on Land Tenure, etc., edited and 
annotated by the present writer, in Trans. As. Soc. Jap., XVIII, 37. 

1 TI, 113, Echu: “If the article pledged is lost or destroyed by flood, fire, theft, or 
other unforeseen event, the pledgee is not liable to make compensation, nor the debtor 
to pay the debt”; III, Sect. III, c. V, § 2, MS., Regulations, undated, for the pawn- 
brokers’ guild ; in case of fire or robbery, it is to be the “loss of both” (ryo-son) ; but of 
destruction by rats or insects, the pledgor’s loss (i. e. as we saw for the same phrase in 
the Sachsenspiegel, the pledgor is told that he cannot hold the pledgee to his absolute 
liability, but it is assumed as clear that the pledgee has no claim on the pledgor); VI, 
c. IV, § 3, MS., a regulation of the early 1700’s, that on the flight of a. bankrupt or 
criminal pledgor, the ves was sold by the authorities, and the loss, if there was a deficit, 
was the pledgee’s. 

2 We find agreement-clauses (II, 102, Echizen ; 113, Suwo) limiting the pledgee’s 
liability for “calamity of Heaven” (¢ex-saz), and we may infer that a corresponding 
change in the pledgor’s liability was also thus effected. 

3 II, ot ff. The frequent phrase for realty is: “On default, the property is for- 
feited,” without any mention of restoration of the surplus. We find, in 1744, a Shogu- 
nate ruling (VI, c. IV, § 2, MS.) even going so far as to return a part-payment, where 
a final default had occurred, and to let the pledgee take the land in forfeiture. For 
personalty, the rule seems to have persisted till very late: II, 112, Kai; 113, Echu, 
Idzumo, Suwo (these last three are of the most old-fashioned provinces) ; III, Sect. 
III, c. V, § 2, MS., regulation of the pawnbrokers’ guild. 

4 VI, c. IV, § 3, MS., clause providing for return of mashz-kin (surplus), date uncer- 
tain; another similar document, dated 1827. 
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' pose to that of the Germanic law, was common, and was perhaps 
essential to convey complete title Moreover, the primitive 
stage of the law, for a pledge, was that it was indefinitely 
redeemable. The pledgee, of course, strove to obtain the cut- 
ting off of this right; and accordingly we find the next stage 
represented by the rule® (obtaining probably in the majority of 
‘provinces) that, when ten years had elapsed after default, redemp- 
tion was cut off. That this result primitively involved some such 
process as the German aufbietung or offering-about, already de- 
scribed, is almost certain from the occasional mention of this 
process as surviving,* and that the process involved the idea of 
curing a defect of title appears from the fact that a final entry 
is usually mentioned as being made in the title-register.6 Mean- 
while, however, the pledgee had found out that by means of an 
auflassung in advance the cut-off could be accomplished without 
legal proceedings. The pledgor’s clause explicitly appears as a 
quitclaim.6 A discussion arose in the Shogunate courts, in the 
1700's, which neatly brings out the nature of the process as that 
of curing a defect of title; the dispute was whether it was enough 
to put such a clause in the deed of pledge, or whether a special 
document of release must be additionally given by the pledgor.’ 





1 Thus, fora sale in perpetuity (II, 43, Iwami) : “ Neither I nor my descendants may 
hereafter raise objection to this transfer”; so also II, 98 Hida ; a typical document of 
the same sort is also given in VI, c. II, § 2, MS. 

2 Such a custom survived in many places: II, 93, Ise (“there is no permanent for- 
feiture”’) ; 100, Iwashiro; 101, Uzen; 107, Awa (“an old custom permits redemption 
at any time within several tens of years”). 

8 II, 92, Settsu: ‘‘ The usual term is one year; but the instrument remains valid for 
ten years; if at the end of that time the debt remains unpaid, the property becomes the 
creditor’s forever”; so also 95, Totomi; 96, Kai; 98, 100, Shinano; 105, Harima; 109, 
Chikugo. The ten-year limit is laid down by the Shogunate in a regulation of 1779 
(VI, c. II, § 2, MS.); but it also appears as early as 1721 (Simmons, 214, Appendix). 

4 II, 109, Buzen, where the pledgor is twice summoned, and then the final entry of 
transfer is made on the register ; compare also the frequent custom (II, c. III, pp. 13 ff.) 
of offering about to the villagers, in case of an intended sale, to cut off their preferential 
right to purchase. 

5 E. g., II, 108, Iyo. 

6 VI, c. IV, § 2, MS.: “I shall never make any claim to the contrary”; ib. § 3: 
“ The land shall be delivered to you on default, and I shall make no objection.” This 
is the regular phrase. 

7 The common form of the pledge-document contained no forfeiture [vagare]-clause 
(see e. g. II, 99); and in 1729 we find the following question submitted to the Shogunate 
judges (VI, c. IV, § 2, MS.): “It is the custom in Totomi provinces for the pledge-docu- 
ment to contain the area of the land, the amount borrowed, the term of repayment, and 
clauses that the land will be returned if the money is then paid, and if it is not paid, the 
land will be absolutely forfeited ; and when the default occurs and forfeiture is to ensue, 
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This force to the forfeiture-clause was given as late as 1783 in 
the Shogunate courts! But in a discussion towards the end of 
the century ? the injustice was noted of forfeiting land excessively 
greater in value than the debt, though the document was still re- 
garded as controlling; while by the early 1800's we find it settled 
that, on the bankruptcy of a debtor, a pledge must be sold and the 
surplus handed over to the second creditor.2 The modern point 
of view had probably been reached by the Shogunate courts in 
this century, though we have no record of it, and though the local 
customs still show the old idea continuing in full force at the 
Restoration. But in the hypothec, to which we now turn, the 
result had long been reached. 

II. The hypothec amply appears to have been originally of a 
piece with the pledge. Moreover, the notion seems to have been 
precisely that of a contingent pledge.® The form was: “If I de- 
fault in payment, the land shall be transferred to you as pledge,” ® 





a special deed of forfeiture [or release] must be given to the creditor by the pledgor. 
If now a pledgor demands the privilege of redeeming land long before forfeited, but 
for which a release-deed has never been given, what should be the decision?” An- 
swer: “The land is not to be treated as the absolute property of the creditor, and 
may be redeemed; because, if no release-deed has been given, it is not an absolute for- 
feiture, in spite of the clause that the land should be forfeited and in spite of the lapse 
of time.” But in 1733 (ib.) we find the Supreme Court refusing to allow a redemption 
after default where the zagare-clause exists in the original deed of pledge; and in a 
later document (ib.) we find a clause that the pledgee should own forever on default 
treated as sufficient to cut off redemption. Where neither clause nor release-deed 
existed, the legal ten-year limit would apply (ib.). 

1 VI, c. IV, § 2, MS. 

2 VI, c. IV, § 3, MS. 

3 Ib., for Osaka, by 1790; III, 75, 209, for elsewhere, a little later. 

* In the first place, the word was originally the same, i. e. Aahi-ire-shiché (11, 91, 93); 
in the next place, the term shiché alone was used in several old-fashioned provinces, 
even where the pledgor retained possession: II, 102, Wakasa; 104, Sado, Idzumo, 
Hoki ; 107, Sanuki; 109, Hizen; 110, Higo; 92, Settsu. 

5 In the term £aki-ire (often used for short, instead of haki-ire-shichi), ire is “ put,” 
“place”; the ve being the generic verb, as in shichi-ire ; German sefzen, Greek 
7TlOnut, Latin ponere. The aki is now written with the ideograph for “ write,” and on 
its face would mean the written document or register-entry. But a document or entry 
was equally customary for the ordinary shéchz (II, 2 ff.) ; and there would be no reason 
whatever for distinguishing the former as “written.” Now 4a&i also means (in an- 
other ideograph) “hang,” “suspend”; and as the common people go much more by 
the spoken word and the syllabary than by the ideograph (which is like our Latin- 
derived word), it is perfectly possible for the original word to have become mis-written. 
Moreover, in Yamato, the oldest and most classic province, we find the customary 
term (II, 91) to be 4ari-kakitsuke-kaye, meaning exactly “ provisional ” or “ contingent 
alteration of the register.” 

6 VI,c. IV, § 3, MS. 
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or, “If I fail to pay at the appointed time, the property is to be 
yours, and is to be transferred to your name on the register” ;! 
the latter employing the later forfeiture-clause.2 It is clear that 
the original usage, as seen surviving in a few places,® was to forfeit 
absolutely on default, without regard to surplus. But a later stage 
is the more common one recorded, in which the property on de- 
fault is sold and the creditor paid out of the proceeds. The 
records of customs do not throw much light on the corresponding 
development of the pledgor’s duty to pay the deficit; but the 
single express mention of the subject® reveals the pledgee’s duty 
to restore the surplus already reached while the pledgor’s deficit- 
liability is still unrecognized,—as in Germanic law. In the 
judicial precedents of the Shogunate the same stages of develop- 
ment are represented.’ It thus appears that, both in the Shogun- 
ate judicial rules and in the local customs, the idea of collateral 
security had developed much faster for the hypothec than for the 
pledge ;‘ and the extent of this recognition may be judged from 





1 VI, c. IV, § 1, MS. 

2 Here, too, as in the ordinary pledge, appears the same necessity for curing the 
defect of title by special quitclaim clause or deed; thus (II, 111, Higo): “It is a 
regular stipulation in instruments of hypothec that the debtor shall make no objection 
if on default at the end of the term the creditor assumes possession of the property ”’; 
(II, 103, Echigo): “ In case of default the land becomes forfeit, and an instrument of 
forfeiture is delivered to the creditor by the debtor, the former thus obtaining com- 
plete and perfect ownership of the land”; so also II, 93, Owari. The legal cut-off, 
after a certain period, is also found: II, 106. 

8 II, 100, Shimotsuke ; 101, Rikuzen; 103, Echigo; 106, Aki; 111, Satsuma. 

* II, 93, Ise; 100, Iwaki, Iwashiro; 102, Echizen, Echu; 104, Tango (where it is 
said that either forfeiture or sale takes place according to agreement, i.e. an interven- 
ing stage of development) ; 106, Suwo; 107, Kii; 108, Lyo. 

§ TI, 107, Kii. 

6 As late as 1729, in house hypothec at least (VI, c. IV, § 1, MS.), the es was for- 
feited on default, and no account rendered; but in subsequent regulations (ib., § 3) 
there is to be no forfeiture in the hypothec. The theory of the transaction is well 
shown by a lengthy controversy over the question whether the hypothec-ves of an 
absconding bankrupt (a criminal) could be confiscated to the State as the defaulter’s 
property, or whether the pledgee could claim it as forfeited; in 1751, and later, it is 
confiscated, on the former theory (ib., § 1), sold, and the government-fine and taxes paid 
out of the proceeds, the pledgee getting his claim out of the remainder so far as suffi- 
cient (ib., dated 1840); though the special custom of Osaka was there allowed to prevail, 
by which the ves was handed over to the pledgee on the theory that it was his, not the 
pledgor’s (ib., § 1, as late as 1837). 

7 It is for this reason that we find much said in the precedents about the pledge with 
re-lease (VI, c. IV, § 1, 2, MS.). When pledgees found that the forfeit-idea was disap- 
pearing, to their disadvantage, in the hahiire-shichi, they began to attain their purpose 
by taking an ordinary shichi and then giving a lease (Aosaku) back, leaving the pledgor 
in possession ; this was sanctioned. Then they merely put a lease-clause in the origi- 
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the circumstance that in some provinces the hypothee was. the 
only form used.! 

The significant rule that there could not be a second hypothec 
on the same ves seems to have been everywhere in force.” 

III. Sale for re-purchase.? The primitive and peculiar function 
of this transaction, as already explained for Germanic law, seems 
to have been the preservation of the chance to regain family- 
property sold in time of need to those who were not disposed to 
exact harsh terms of forfeiture. The evidence for this view is 
to be found rather in the traits of the community than in the docu- 
ments, and one can only refer to the general flavor of the customs 
for the source of the impression.‘ Ordinary lenders, however, 
would not here resort much to the sale for re-purchase for the 
purpose of securing an immediate cut-off on default, for the sim- 
ple reason that they could still usually attain that end, in the stage 
in which the law comes to us, by the forfeiture-clause in a genuine 
pledge.® 





nal pledge-deed; this was at first treated as void, and the transaction as kahiire ; but 
later (perhaps till 1840) it was allowed as valid and effective to prevent the ves from 
being treated as hakiire. 

1 II, 94, Mikawa; 93, Ise; 97, Omi; too, Iwaki; 102, Oshima; 111, Iki, Hyuga. 
Moreover, as in Germanic history, the hypothec alone is found, in some districts, in 
towns: II, 108, and elsewhere. 

2 II, 4, Omi, Iwashiro, Rikuchu ; 6, Echigo, Kii, Iyo; 7, Tsushima; 103, Echigo; 
109, Bugo; VI, c. IV, § 3, MS.; Simmons, 192, Kyoto. The hypothec by deposit of 
title-deeds was not uncommon: II, 3, 95, and elsewhere. 

8 The terms were: /Venhi-uri (term-of-years sale) ; ane-ari nenki uriwa (sale with 
return if I have money within the term); ariaz-uri (happen-to-have-[money] sale) ; 
hommono-kayeshi (original-res return). 

# II,c. 1, II, VI, VIII. One passage (II, 20) mentions, as a peculiar variety of sale, 
the “sale of patrimony ” (mez-seki-uri), “ usually made by a seller who wishes to procure 
a further advance.” One strong piece of evidence, however, is the fact that there was 
allowed (as in Scandinavia) an unlimited period for thus buying back, at an era when 
the above-described limit of ten years was in full force for cutting off the redemption 
of a genuine pledge: II, 5, Echizen; 18, Ise (“no matter how many years pass by”) ; 
30, Uzen (“ perpetual privilege”); 109, Buzen; 20, Mikawa (“even though many tens 
of years elapse before he claims it”; yet custom fixes 61 years as the limit); 107, Awa 
(“ several tens of years ”). 

5 They did, however, employ it for that purpose in certain regions; for in the 
hypothec, as above pointed out, the lender must (in this century certainly) restore the 
surplus, while in the pledge with possession he usually need not; thus the lender 
would avoid the hypothec, and take a sale on a short term of re-purchase, in a region 
where the hypothec had become the only form of pledge; and so in many regions we 
find it recorded that “ pledge goes by the name of ‘sale for a term of years’”: (II, 
109, Buzen, Hizen, Bugo; 111, Iki; 102, Echizen, Kaga; 103, Echigo; 104, Hoki; 107, 
Kii, Awa; in some places, it is interesting to note, the resale-agreement was in a 
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IV. The pledgee appears originally as taking all the profits of 
the land in his possession without accounting; while the hypothec 
appears as accompanied by ordinary money-interest only.!. About 
1736 the Shogunate officials seem to have required an accounting 
for the surplus over the legal rate of 15%, leaving the deficit to be 
at the pledgee’s risk;* but the customs above cited indicate that 
this rule was but little enforced. It is enough to note, however, that 
the transaction is always a type of sizchz, and not a transfer of the 
use of the land or any other different institution; we are merely 
dealing, as in Germanic law, with one of the features of the law’s 
attempts to prevent undue profits by the pledgee ; ° and the coinci- 
dence of the late persistence of his non-responsibility alike for 
surplus capital and for surplus fruits indicates the connection of 
the two matters. 


4. CHALDEAN Law.! 


We know that the Chaldean civilization was a mercantile one, 
and that commerce was highly developed; and yet all this is con- 





separate document, as in Lombardy: II, 103, Echigo; 104, Hoki). It does not 
appear that the law had reached the stage in which this evasion was struck at by 
the authorities. 

There was also a contrary mode of evasion, i.e. a resort to the pledge-form for the 
purpose of evading the prohibition of perpetual alienation which for economic reasons 
was attempted by some of the feudal lords; it was the very forfeiture-feature of 
the pledge which enabled the buyer to attain his purpose equally well by a short-term 
pledge: II, 25, 26, 27, 28, 30, 33, 39, 40, 42, 110. So in France, we shall see the 
pledge used to evade the feudal fee due from every sale. Both these cases it is well to 
note, for they warn us to search for the reasons for a certain form, and they show how 
a form undesirable for one purpose may under certain conditions become desirable for 
another purpose. 

1 II, 92, 95, 96, 97, 98, 104, 105, 106, 107, 108, 110, 111. Thus, in Iwami (105): 
“ The creditor [in pledges] takes possession of the land and obtains a profit by culti- 
vating it himself, so that no interest is paid; at the end of the term the debtor may 
redeem by paying the principal. In hypothecs, the ownership remains in the debtor, 
so that the interest is to be paid in money, and on redemption both principal and 
interest are paid.” 

2 VI, c. IV, § 2, MS.; for the legal rate, see III, 298. 

8 Yet in other ways the attainment of undue profits was struck at; thus, by 1779, 
the practice of leasing back one half the land to the pledgor while having him bear the 
whole of the taxes (known as zaz-chi), and of leasing back all the land and having him 
pay part or all of the taxes (known as hanrai-no), were forbidden (VI, c. II, § 2, MS.); 
and these are mentioned as forbidden in the customs of the Restoration (II, 99). 

4 Different features of development are represented with different fulness in dif- 
ferent systems of law. In the Chaldean system we find only a few points represented 
in the sources hitherto accessible, and these are such as befit primitive stages of the 
law. The sources are here exclusively documents (as we should call them), and only 
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sistent with a relatively primitive set of ideas. A few marks of 
these may be observed. The generic term, in the first place, for 
pledge and hypothec, was the same,—maskanu.| Furthermore, 
the ves is always said to be “ in place of” (Auum) the thing owed.” 
The form of the hypothec® is that of a suspended pledge: “ If the 





by comparison of these’ can a few generalizations be reached. References are as 
follows :— 

1877, Documents juridiques de l’Assyrie et de la Chaldée, Oppert et Menant 
(“ Chaldea ” will here be used as including Chaldea-Babylon, and the later Assyria- 
Nineveh) ; 1893, Beitrage zum babylonischen Privatrecht, Meissner; 1896, Samm- 
lung v. Ass. u. Bab. Texte, B. IV, Texte jurist. u. gesch. Inhalts, Peiser; 1886, Les 
Obligations en droit égyptien, Eugene Révillout ; Appendix (paged continuously), Le 
droit de la Chaldée, Victor Révillout. The last work is the most useful, because it 
contains the greater part of the pertinent documents. The reference here will be to 
“R.,” followed by the page, and by the number of the original document (as cited by 
M. Victor Révillout), from M. Strassmeyer’s edition (untranslated) of the British 
Museum collection ; where no number is added, the document is usually an unpub- 
lished one of the Louvre. The comments of the learned brothers Révilloct are unfor- 
tunately here of no service, as they have not studied the documents from the present 
point of view. Moreover, their work is of very different value; for the first above 
mentioned neglects usually to cite the source of the original text, and gives most of 
his space to adulation of the Egyptian law and speculation as to its influence upon 
the Greek and Roman law. The work of Oppert and Menant is to some extent 
untrustworthy; e. g. it translates Aubulli as pignus, while the word certainly means 
only “ interest.” Meissner has only a few piedge-documents. There are other trans- 
lated collections, but they seem to have nothing useful. 

Nothing will here be attempted for the law of Egypt; for, in spite of the greater 
abundance of general material for the student of institutions, the published pledge- 
documents are as yet few. 

1 See the documents in Révillout, zzfra ; Peiser, 176, 184, 202, 218, 223. Oppert 
and Menant, in a Chaldean phrase-book, wrongly translate Audulli as pignus (20, 22) ; 
their manzazanu (14, 22) is evidently an erroneous decipherment of maskanu ; 
another word, duhi (35, 138), probably means “loan,” and their rendering seems 
unsafe. 

2 As almost every document in Révillout shows. 

3 The phrase ina pani (“a sa face”) seems to indicate possession, and when said 
of the creditor, his possession, i.e. a pledge proper: R. 429, No. 176; 452; 366, 
No. 75; 435, No. 26 (“ until the creditor receives the money, . . . the house shall be 
ina pani”); 436, No. 156; 452; 508, No. 36; 509, No. 135. For the hypothec, zsatgil 
or tusaggil, “confide,” sometimes occurs with suum: R. 345, No. 154; 347, No. 55. 
That uum was equally used for hypothec and pledge proper appears from its use 
with, e. g. the hypothec for a wife’s dos: R. 345, No. 154. — The distinctive mark of 
the pledge proper seems to be the clause: “There is no rent for the house, and 
no interest on the money,” which assumes the pledgor to be using the money and the 
pledgee to be using the house; it occurs as follows: R. 435, No. 26; 440, No. 114; 
454, No. 16; 504, No. 26; 507, No. 59; 509, No. 135; 510, No. 68; 514, No. 114; 
Peiser, 203, 223. On the other hand, the hypothec is characterized by a clause for- 
bidding a second hypothec: “ No other possessor shall put his hand on the es till the 
creditor receives his money.” This phrase cannot apply to the pledgee’s possession 
(i. e. forbidding him to alienate), because, as we shall see, the pledgee could transfer 
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money is not paid at . . . then the house which the debtor lives in 
shall be the pledge of the creditor till payment ” ; or, “ if, etc., then 
the slaves are to be delivered to the creditor in full payment, in 
place of (kuum) 50 mina ofsilver.”! Again, the general hypothec 
(“all that he possesses, both in town and country”), which was in 
frequent use,” the generic phrase being the same, seems to have 
been commonest for purely contingent claims.? . The characteristic 
prohibition of a second hypothec also appears;* and the peculiar 
expedient thus required in obtaining a second loan (to be noted 
later in Greece) is in common use.® We have practically no evi- 
dence as to the risk of deterioration and the duty to restore a sur- 
plus; but it is difficult to believe that there was any duty of either 
sort. Moreover, though the ordinary deed of sale or exchange 
regularly contained a quitclaim or auflassung clause,’ it seems 
totally lacking in the pledge, —strongly indicating, since the tool 
(as used in other communities) for cutting off the redemption- 
right and surplus-duty was at hand and known to them, that their 
failure to use it must have been because the rules of pledge did not 





freely. It may be asserted to be the distinctive earmark of the hypothec, and is found 
as follows: R. 524, No. 158; 430, No. 90; 445, No. 2; 454, No. 16; 455; 521, No. 90; 
528; 519, No. 118; 519. In four documents it also occurs with the above described 
“ rent-interest ” clause; but in two of these (R. 512, No. 22; 514, No. 167) it is clear 
that one ves was given in pledge, and the other in hypothec (or a general hypothec) for 
the rest of the debt or additional security, so that both the clauses would appear in the 
document; in the third document (508, No. 36) a gap exists, which probably contained 
a general hypothec; in the fourth (527), no explanation of the discrepancy suggests 
itself. In Peiser, 218, the clause occurs (as often above) in a general hypothec. 

1 R. 524, No. 158; 528. 

2 Examples in R. 430, No. 90; 436, No. 156; 445, No. 2; 450, No. 95; 454, No. 16; 
521, No. 90; 519, No. 118; Meissner, 9; Peiser, 218. 

8 M. Révillout speaks of it as often used for sureties and joint obligors (521) ; and 
his documents show it in use for the wife’s dos, e. g. 345, No. 154. 

4 Note 3, p. 413, supra. 

5 Thus (R. 439, No. 114), one who has given a house in pledge for 3 minas has a 
new lender advance him another mina on the same house ; but in order to accomplish 
it, the second lender gives the pledgor the amount of both loans; the latter pays off 
the first lender, who then transfers the house to the second lender ; so also R. 366, 
No. 75. That credits and pledges were freely transferable, see R. 45. 

6 E. g. one document for a debt of 34 cor of dates and 13 shekels of silver pledges a 
slave, to be on default the “ entire equivalent ” of these sums ; and in all the docu- 
ments of Révillout there is no mention of restoring a surplus or exacting a deficit. 
In Peiser, 218, a clause provides that the crop is to be sold, and the debt paid out of 
them ; but this is a solitary instance, and the original text may not mean quite as 
much. 

7 R. 11; 423, No. 170. There was not a literal quitclaim; the seller promised if 
he reclaimed to pay ten times the price; and the purpose was to bar his claim. 
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yet force a resort to it. Nor was there, apparently, any accounting 


for the profits. 
5. SLAVIC Law.! 


From etymology and the use of the pledge-terms we get nothing. 
It is clear, however, that the forfeit-idea prevailed, in the late 
medizval law, as against the pledgee, —i. e. if the ves perished, 
he recovered nothing from the pledgor;? and the transition-stage 
of an agreement to the contrary is represented.2 The pledgee’s 
duty to restore the surplus has been reached‘ (here, as in Ger- 
manic law, preceding the pledgor’s deficit-liability), though the 
stage of absolute forfeiture had clearly preceded.6 There was 
originally an unlimited right of redemption, even after a default 
and an ensuing sale by the pledgee to a third person;® but by 
agreement this right could be cut off.’ Collaterally with this, how- 
ever (as in Germanic law) seems to have existed a legal proceed- 
ing for the cut-off; for in the Baltic provinces the pledgee sells 
after judicial permission ;* and by means of this machinery, at a 
later time, the clause of forfeiture (and also the evasion by sale-for- 
repurchase) is struck at,® but the data are too confused to suggest 
anything definite. The pledgee appears in the beginning as not 
accounting for the fruits of reality ;° whether the later stage was 
reached does not appear. 


6. MOHAMMEDAN Law.! 


The risk was on the pledgee, in the Hanefite system, but in that 
later stage in which its loss leaves the pledgee remediless up to the 





1 The wealth of the sources, in comparison with the available data, is enormous ; 
for besides the Southern non-Russian Slavs, and the as yet purely customary law of 
many Russian tribes, there are four distinct groups of law in which early custom and 
modern legislation may be traced in a continuous stream, — Russia proper, Poland, the 
Baltic provinces (Lithuania, etc.), and Finland. 

References : 1835, Macieiowski, Slavische Rechtsgeschichte, tr. by Buss, 1st ed. ; 
1877, Lehr, Eléments du droit civil russe. 

2 M., § 272; Lehr, 336, 345, 382; if a pledged animal died, the pledgor need pay only 
one half, and the pledgee exonerated himself by returning the skin: L., 329. 

3 L., 336, 382. 4 Ib. 5 M., § 272. 8 Ib. 7 Ib. 

8 L., 382. ® L., 330, 382; M., § 272. WL, 382, 

11 The same paucity of translated sources here hampers us, though there are four 
great bodies of Mohammedan customs still in force, —the Hanefite in Turkey, the 
Malekite in North Africa, the Shafite in the East Indies, and the Imamite in Persia 
and Northern India, — each with its Coke upon Littleton and many lesser commenta- 
tors. The first three are sects of Sunnite, the last af the Shiite, branches, which divide 
the followers of Mohammed. 

References: 1875, Baillie, Digest of Moohummedan Law, Part I (Futawa Alum- 
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value of the ves only ;! while in the other three systems the loss of 
the ves leaves the debt still existing.2 There is no direct evidence 
as to a duty of surplus-restoration; but the pledgee’s title did not 
become absolute fer se on default, and we find that a judicial order 
was necessary to make a sale by him valid,’ and also that the for- 
feiture-clause and the sale-for-repurchase (dye-a/-wufa) was well 
known as an expedient for evading this necessity ;* so that we can 
scarcely doubt that it was used to evade the surplus-restoration, 
at least in those systems in which the pledgor was liable for a 
deficit, and especially as we do there hear of a prohibition of the 
forfeiture-clause.5 The hypothec was employed, the same generic 
term being used;® and a second hypothec was unlawful.’ The 
matter of the pledgee’s accounting for profits is confused by the 
strict prohibition (similar to that in Jewish law) of interest of any 
kind; and no clear indications appear. 


7. Hindu Law.® 


A few significant features are ascertainable. (1) There are many 
passages in the Sutras discussing the loss of the ves as affecting 





geeree) ; 1885, Kohler, Zeitsch. f. vergl. Rechtsw., VI, 208, Islamitische Obligationen- 
und Pfandrecht ; 1860, Tornauw, Le Droit Musulman; 1886, Nauphal, Cours du Droit 
Musulman, Part I; 1882, Van den Berg, Minhadj At-TAlibin. 

1 Kohler, 222; but Baillie (807) and Tornauw (172) speak of the risk as unqualified. 

2 Van den Berg, I, 431; Kohler, 222. 

8 Kohler, 226; Tornauw, 172; Van den Berg, I, 431 ; they do not agree in the precise 
mode of stating this. 

* Baillie, 807; Kohler, 227; Tornauw, 172. 

5 Van den Berg, I, 431. 

6 Tornauw, 129. Kohler, 227, thinks it does not exist; but Tornauw particula.ly 
repudiates this fallacy. The form of a lease back to the pledgor was also known: 
Tornauw, 170; Van den Berg, I, 431. 

7 Van den Berg, ib.; Kohler, 227; Tornauw, 175, semble. 

8 See Kohler, 225. 

® The Hindu sources are chiefly one Suira (Vishnu) or book of the law, and five Sas- 
tras, or commentaries on Sutras; the references are to the following editions : Vishnu, 
Jolly, in Sacred Books of the East, vo]. VII ; Gautama, Biihler, ib., vol. II ; Manu, Biihler, 
ib., vol. XXV; Narada, Jolly, ib., vol. XXIII; Brihaspati, id., ib.; Yajnavalkya, Roer 
and Montrion, 1859; the first two represent 100-300 A.D., the others 500-600 A.D. 
There are also a few translated commentaries (usually mere collections of earlier pas- 
sages from the above different schools) of early modern times: 1863, Vivada Chintan- 
rani, tr. by Vachaspati Misra (1420 circa); 1865, Vyvahara Mayukha, tr. by Nilakamtha 
Bhatta (1400-1600). The drawbacks in this field are: (1) the sources are almost 
exclusively brief passages from the primitive books, with no comments or documents ; 
(2) the translators seldom furnish the technical words of the vernacular, so that no 
testing of their work or independent judgment is possible ; (3) the curt and obscure 
terms of the vernacular often make the translation a mere choice of hypotheses, and 
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the pledgee’s right to claim the debt; } and though no one passage 
distinctly exhibits the primitive rule,” they all evidently represent a 
state of opinion which is just getting away from it and feeling the 
necessity of disposing of it. (2) A second hypothec is not per- 
mitted. (3) The pledge with creditor’s use is open to unlimited 
redemption; but the deposit-pledge is forfeited when the accrued 
and unpaid interest equals the principal, or when at maturity of the 
term, if there is one, a default occurs; * and there is a proceeding 
for forfeiture, like the Germanic one, consisting of a summons to 
the pledgor,® while in the same text the very next section but one, 
evidently interpolated,® provides in such a case for a sale or appraisal 
and the handing over of the surplus to the pledgor. (4) The 
pledgee, in some Sutras, does not account for profits except by 
express agreement,’ while in another the profits per se, when they 
have paid off double the principal, redeem the ves.$ 


John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 


(To be continued.) 





the modern scholars, not looking at it from the legal point of view, may choose an in- 
ferior hypothesis ; thus, in Manu, VIII, 145, the statement that a pledge cannot be for- 
feited by lapse of time should probably read, as a collation of passages shows, “a 
pledge cannot be acquired in ownership by adverse possession,” — a principle often 
enunciated in other systems ; and numerous other examples may be cited. 

1 Gautama, XII, 42; Vishnu, VI, 6; Narada, I, 126; Brihaspati, XI, 19, 20, 21; 
Yajnavalkya, II, 59. Moreover, the rule which indicates the first step towards a 
deficit-liability of the pledgor — that if the ves perishes or deteriorates he must replace 
it —is to be found: Narada, I, 130; Vyavahara, c. V.s. 2,1; Yajnavalkya, II, 60. 

2 Sirgularly enough, one medieval commentary expressly says: “ If pledged cows, 
etc. be accidentally destroyed, the principal shall be lost ; this is according to the prac- 
tice among persons of good manners”: Vivada, c. 1. 

8 Vishnu, V, 181; Vyavahara, c. V, s. 1,1: “As long as I fail to clear off thy debt, 
so long will I not alienate either in gift, sale, pledge, or any other mode, this house, 
field, or other thing.” 

4 Yajnavalkya, II, 58; Brihaspati, XI, 25-27. 

5 Brihaspati, ib. 6 As the editor suggests. 

7 Vishnu, VI, 8; Brihaspati, XI, 23, 24. 

8 Yajnavalkya, II, 64; so for movables: Vishnu, VI, 7. 

Hindu law of the classical period (before 600 A.D.) is of course to be distinguished 
from the modern customs of the living Indian peoples, largely non-Aryan. Their cus- 
toms, however, contain much valuable evidence ; for instance, in no community are two 
features of the primitive pledge, indefinite right of redemption and pledgor’s non- 
responsibility for the original debt, better shown (Tupper, Punjab Customary Law, 
III, 217). 
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A MOVEMENT IN ENGLISH LEGAL 
EDUCATION. 


NGLISH law is the parent of the law of this country, almost 
as much as English speech is the foundation of our speech. 
After one hundred and twenty years of separate government our 
laws and our language still acknowledge, not British dominion, but 
the potent influence of usage and systems kindred with our own, 
prevailing and developing among a people bound more closely to 
ours than any other, by the ties of the past and of the future, by 
sentiment and origin no less than by material interests. We have, 
as a nation, adhered strongly to the English type of law even in 
statutes and codes. We have felt an unswerving attachment to 
the jury system, and to trial in criminal cases before a judge who 
sits as an “impartial umpire” between the State and the accused. 
We have never sympathized with the continental method of prose- 
cution which Sir James Fitz James Stephen called “ inquisitorial,” 
as compared with the English “litigious” system. Numbers of 
our earliest lawyers studied in the English Inns of Court. Edward 
Tilghman, Edward Shippen, Benjamin Chew, and William Rawle 
had studied in the Middle Temple, and Andrew Hamilton is be- 
lieved to have studied in Gray’s Inn. The bar of this country 
must trace its “ apostolic succession,” like the historical churches, 
through English channels. In considering legal education in Eng- 
land we consider a training which very directly affects us, and 
which our methods have in late years largely influenced. An 
English decision is as much an authority before our State courts 
as a decision from a sister Commonwealth within the republic, and 
our Federal courts give even greater heed to it. The training 
which forms the bench and bar of England, therefore, is of more 
than speculative interest to us. Moreover, a man serves his home 
best who seeks to bring to it all that is best in the rest of the 
world, and a constant observation upon the progress of other nations 
is a test and condition of advancement in our own. We will say, 
with Sir Frederick Pollock, “ Benedictus gui venit in nomine Legum 
Anglia.” 
We are not disposed, however, to recount the old story of how an 
unsuccessful barrister, in the middle of the last century, began at 











: 


[ETO PT IOT 


RMR WA pore IA) “eG 5% © 














A MOVEMENT IN ENGLISH LEGAL EDUCATION. 419 


Oxford a course of lectures on English law, not for law students, 
but for country gentlemen and general scholars, which attracted at 
once the attention of King and people, brought their author sud- 
den rank, fame, and fortune, and when published as Blackstone’s 
Commentaries became as much the accepted compendium of law 
in this country as in theirown. Nor are we here to discuss the 
picturesque anachronisms of the Inns of Court, to tell how an 
official was wont to call the students in Norman French to the 
daily feasting, or of the social license and legal and political con- 
servatism of these ancient and inscrutable bodies. 

Venerable semi-monastic foundations as they are, they have the 
traditions of having been great schools of law with learned moots 
and wrangles, and they have had readers, so called, who gave read- 
ings on the law in their solemn halls. They alone have for cen- 
turies had the power to call to the bar, and they still maintain that 
uncontrolled authority. 

But, if we may trust Mr. Montagu Crackanthorpe, who is by 
every one quoted as the best authority on legal education in 
England, in his testimony given in 1892 before the Gresham 
Commission, although it had been a moral duty, if not a legal duty, 
on the part of all of the Inns, and a legal duty on the part of the 
two greater ones, the Middle and the Inner Temples, to educate 
law students, at least from the time of the charter of James L., 
yet nothing except the delivery of a few sporadic lectures was done 
until 1832. 

At a meeting of the Hardwicke Society in the Inner Temple 
Lecture Hall, December 4, 1896, Mr. C. Cavanagh quoted the Let- 
ters Patent under which the Middle and Inner Temple acquired 
most of their property, issued the 13th of August in the sixth year 
of James I. unto Sir Julius Caesar, then Chancellor and Under 
Treasurer of the King’s Exchequer, and others, granting them the 
mansions with the gardens and appurtenances therein described 
“for lodgings, reception, and education of the professors and 
students of the laws of this realm.” And Mr. Cavanagh declared, 
“This beyond all question is a trust.” 

The solicitors had been as free of the Inns of Court as the bar- 
risters until about the middle of the sixteenth century, when they 
were banished and left without any share therein. So about the 
beginning of this century they were absolutely destitute of any 
means of legal education except as they picked it up in the office 
of older attorneys. A stir was made about this, after many years 
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of dissatisfaction, in 1832, and certain private persons formed a 
society, got property in Chancery Lane, and obtained a charter as 
“ The Council of the Incorporated Law Society.” The new asso- 
ciation established lectures and classes for the more adequate 
education of law students desirous of becoming solicitors. This 
excited the emulation of the Inns of Court, which had charge of 
the education of the higher branch of the profession, and they, with 
reviving zeal, appointed professors and readers in certain men for 
the would-be barristers. 

“ Up to that time I suppose no education at all was wait? a 
said Lord Cowper, the chairman of the commission. ‘ None what- 
ever,” replied Mr. Crackanthorpe. ‘‘ There was no sort of lectures 
which could be attended, and at which the attendance could be 
certified; in point of fact all that was required was that a man 
should be a respectable person, pay his fees, and express a wish 
that he should be called to the bar.” Mr. Anstie: “ That would be 
to what date?” Mr. Crackanthorpe replied: “ The first compulsory 
examination was not till 1859, and that was only a preliminary 
compulsory examination for admission to an Inn of Court. The 
first compulsory final examination for call to the bar was not 
till 1872.” 

It should be remarked that no Inn can call a person to the bar 
until he has been a member of that society five years, except that 
certain degrees from the greater English and Irish Universi- 
ties shorten the period, and there are certain exceptions as to 
solicitors. 

Sergeant Robbins, in his published reminiscences called “ The 
Bench and Bar,” says he entered the Middle Temple as a student 
in 1833, and the examination lasted about a minute and a half, 
and consisted of one or two questions in Latin or general litera- 
ture, put in the perfunctory style in which one asks a passing 
acquaintance after his health. Writing in 1869, he says he never 
knew any applicant plucked on this examination. He says, after 
paying 4100 fees and giving security for keeping the rules of the 
Inn, you had merely to keep twelve terms; that a term was three 
or four weeks, and in the middle was what was called grand week. 
To keep the term you must dine once in grand week and once in 
each half week at the Inn. Students literally were required merely 
to eat their way to the bar. 

Each Inn acted separately in matters of legal education until a 
Parliamentary committee investigated this in 1846, and reported 
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that it would be well that the Inns should co-operate and establish 
a joint system of education. For the first time in their history, as 
far as known, alarmed at the report, they appointed a joint com- 
mittee, which reported that the four Inns should act in concert 
“in the joint establishment and maintenance of a uniform system of 
legal education of students before admission to the bar.” They 
also provided for a standing committee of eight benchers on legal 
education, and Sir Richard Bethel, afterwards Lord Chancellor 
Westbury, called the boldest judge who ever sat on the bench, 
was made its chairman. 

In 1855 the Inns of Court were investigated further by a Royal 
Commission, which reported rather in favor of their incorporation, 
a threat which seems always {ull of terrors for them. This pro- 
duced a great effect. The Inns appointed a committee, which sat 
four years, and finally adopted the suggestion of the Royal Com- 
mission and reported that it was expedient that there should be a 
compulsory examination of students previous to being called to the 
bar. In that year the Inns first made an examination for admis- 
sion to begin studying compulsory, requiring, as is still the rule, 
students to be examined in the English and Latin languages and 
English history; but not until fourteen years later would they 
adopt the recommendation of their own committee, that there be 
a compulsory examination for call to the bar. 

Finally, a legal education association was organized, July 6th, 
1870, and Sir Roundel Palmer was made its first president. He 
and his allies sought for a great teaching faculty of law, whose 
instruction should be open to all who desired to know the law 
of the land, whether intending to become lawyers or not. The 
whole movement was brought on by an able paper from Mr. 
Jevons, of Liverpool, pointing out the shameful neglect of legal 
education in England, and this one man won the interest of 
Sir Roundel and a great number of the more enlightened law- 
yers. The plans were strongly opposed. A majority of the 
council of the Incorporated Law Society (the solicitors’ organ- 
ization) hesitated to give their adherence to a scheme for edu- 
cation in law open to all alike, but a minority of the council 
gave the plan their warm support, and, appealing to the general 
meeting of the society, that body, after a debate of two days, by a 
majority of two to one, supported Sir Roundel’s enlightened and 
liberal project. His association met with a committee of the Inns 
for conference, and they promptly disagreed. Thereupon, July 11, 
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1871, Sir Roundel, undeterred by the frowning benchers, and sec- 
onded by Mr. Osborne Morgan, gallantly moved in the House of 
Commons “ That in the opinion of this House it is desirable that a 
general school of law should be established in the metropolis, in 
the government of which the different bodies of the legal profession 
in England may be suitably represented, and that after the estab- 
lishment thereof no person should be admitted to practice in any 
branch of the legal profession without a certificate of proficiency 
in the study of the law, granted after proper examination by such 
general school of law.” It went no further during that session, 
but the society printed and circulated reasons in its favor. 

February I, 1872, a deputation appointed by the executive com- 
mittee of the society waited upon Mr. Gladstone, then Prime Min- 
ister, to ask government support for the measure. The deputation 
was headed by Sir Roundel Palmer, and included Sir Edward Ryan, 
Vice Chancellor Wickens, Mr. Justice Quain, Lord Hobhouse, Mr. 
Justice Mathews, Baron Pollock, Sir Henry Maine, Professor Abdy, 
Professor Bryce, and others; but Mr. Gladstone, though expressing 
his sense of its importance, doubted whether the pledges of the 
government already made would enable them to spare the time 
requisite for inquiry which must be made before they could commit 
themselves to any decided course of action. A most characteristic 
reply from the “old Parliamentary hand.” 

However, on March 1, Sir Roundel again moved his resolution, 
slightly modified so as to include in the advantages of the pro- 
posed school of law, not only persons intending to practise in any 
branch of the legal profession, but as well “all other subjects of 
Her Majesty who may resort thereto.” Petitions in its support 
were presented signed by about 400 members of the bar, 18 of 
them Queen’s Counsel and benchers of the Inns, and by about 
7,000 out of the 10,000 solicitors then practising. Members of 
the government complimented Sir Roundel for his zeal, but wished 
to hear from the Inns of Court. Mr. Gladstone said he had fully 
mortgaged the time of the House, and intimated that the govern- 
ment could not give its support. Sir Roundel determined to take 
the sense of the House notwithstanding, and got 103 votes for his 
motion, but it was rejected by a majority of 13, the government 
voting against it in a body. 

Death and promotion are equally fatal to reformers. Sir Roundel 
almost immediately thereafter was raised to the Woolsack, becom- 
ing Lord Chancellor under the title of Lord Selborne, and was 
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thus compelled to resign his presidency. Mr. Amphlett, Q. C., was 
chosen in succession, and he too was taken from the society by 
elevation to the bench. Mr. Justice Quain died, and the organi- 
zation lost its vitality and ceased to hold meetings. 

Lord Selborne, having on a change of ministry retired from the 
Chancellorship, two years later returned to the charge with a bill 
for incorporating the Inns of Court and establishing a general 
school of law. The bill went to a second reading and was with- 
drawn. The success of a reformer does not so often consist in 
carrying his particular bill or resolution, as in compelling or 
inducing even the enemies of reform to come to its standards. 

The Inns, after long opposition, had come, as we have seen, in 
1872, to require examination for call to the bar. 

Mr. Crackanthorpe was asked whether, after enforced examina- 
tions, there were any differences in the ability of those who came 
to the bar, and frankly replied, “I cannot say that there were. 
Ability comes to the top at the bar in very curious ways, and it 
is impossible often to say why a man succeeds at the bar.” He 
was of the opinion, however, that the examinations had an effect 
in keeping out grossly ignorant people. 

There was a lull in the agitation for better legal education until 
1891. Then Lord Justice Lindley and Mr. Justice Mathews, of the 
Council of Legal Education, interested themselves in effecting a re- 
form within the Inns, by which the Inns appointed an increased 
number of readers, or professors and assistants. Instead of five 
professors at £1,000 a year, there were six full professors at £500 
and four assistant readers at £350 a year. 

The readers were elected for terms of three years, and were 
often re-elected. They were many of them eminent persons, 
having other employment, as Professor Bryce, Mr. Frederick 
Harrison, and Sir Frederick Pollock. Attendance of students at 
the lectures is not compulsory, but it aids to pass the examinations 
and to fit for practice, and is therefore desirable. 

Mr. Crackanthrope reported that at the previous term 92 stu- 
dents applied to pass; 57 were passed, and 35 rejected. Nothing 
is asked in the examinations that is not taught at the lectures. 
Many of the students are attending in barristers’ chambers, at the 
same time paying a hundred guineas for a year’s course there. 
They attend lectures and classes about two hours a day. No one 
is allowed to attend except he is a member of an Inn of Court, and 
thus those who seek a knowledge of law as a part of a liberal edu- 
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cation, and not for professional purposes, are in the main unjustly 
excluded. Even a solicitor who wishes to take the lectures with a 
view to becoming a barrister was excluded, as not a member of any 
Inn of Court. 

In considering the education of the solicitors, we must briefly 
trace the history of the incorporated Law Society already men- 
tioned. It is a great association of solicitors for mutual benefit, 
incorporated in 1831. In 1836 they began to examine candidates 
for admission as solicitors. This power to examine and admit was 
in the judges, but they used the society to aid them. In 1877, 
however, by act of Parliament, power was given the society to 
examine for itself, and now, with the assistance of a Master of the 
Supreme Court, it has entire control. If the society refuses a cer- 
tiftcate to any candidate, he may appeal to the Master of the Rolls. 
There are four examinations. First, a preliminary one in general 
knowledge, including Latin and two foreign languages. These are 
held at various points about the country, and are substantially 
equivalent to an entrance examination, or “ little go,” at the Uni- 
versities, — rather more than equal was the testimony. Various 
university degrees exempt the candidate from this preliminary. 
Secondly, there is an intermediate examination in an assigned part 
of Stephen’s Commentaries. Thirdly, a final examination as atest 
of practical skill, not from books, but upon law generally. Fourthly, 
on the day but one after the finals, examinations for honors are 
held, which are entirely voluntary. Roughly speaking, about two 
thirds of the applicants pass the preliminary and the rest are 
postponed; about four fifths pass the intermediate; as Mr. Pen- 
nington, the president of the society, testified, “an articled clerk, 
with any reasonable amount of attention, ought to be able to pass 
that examination.” And the finals, which are the most important, 
are passed again by about two thirds of those who come up to 
them, so that, of a given lot starting together, only about one third 
get through and win the certificates for admission in course. 

Up to October, 1891, the society maintained a system of lectures 
and classes for students going up for their finals. The attendance 
on these declined so far that at last there were only thirteen 
subscribers for this course, and it was abandoned at the time 
mentioned. 

It was found that the students preferred privately to hire and 
depend upon tutors or coaches who gave private instruction, and 
the society concluded to furnish as near as might be the same form 
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of assistance. These tutors seem really to be lecturers, not unlike 
our own; but instead of giving in the English manner a brief 
course, and then abandoning the student for months, they give far 
more continuous and systematic instruction. 

The lecturers were highly capable, and often distinguished men; 
but, as Mr. Pennington said, a tutor taking a student in hand for 
three years could give much more assistance than a lecturer who 
sees a man for a few weeks at various intervals during the year. 

Tuition begins with a year’s instruction, which may be by cor- 
respondence, consisting of twenty-four fortnightly letters. The 
students are required to serve five years as articled clerks, but a 
university degree reduces the time to three years. Most such 
clerks begin at seventeen years of age, and are admitted at twenty- 
two. The articled clerks serve in solicitors’ offices from ten A. M. 
to six P.M. commonly, with a short interval for lunch, and they 
pay a premium of from three to five hundred guineas each to the 
solicitor with whom they are articled. 

I have no later figures; but in 1892 Mr. Longbourne, formerly 
one of the Secretaries of the Legal Education Association, testified 
that there were about 15,000 solicitors practising in England and 
Wales, nearly 7,000 of them in London. There were about 3,000 
of these articled clerks, and during the preceding year 639 stu- 
dents passed their final examinations and joined the ranks of the 
solicitors. Evidently the instruction afforded by the new method 
of the Incorporated Law Society does not do away with the need 
of private tutoring, for certain London solicitors fill a page of the 
London Law Times with the advertisement of the advantages 
which they afford to students seeking to become solicitors, and 
append lists showing that for a series of years many, and during 
the last year substantially all, of the considerable honors and prizes 
of the examinations have been won by their students. 

The project of Lord Selborne was in a measure revived in 
connection with the Royal Commission, headed by Earl Cowper, 
appointed to consider the framing of a charter for the proposed 
Gresham University in London which should unite and co-ordinate 
all great interests and functions having to do with higher education 
in England in one all-inclusive university teaching every branch of 
human learning. The commission took the testimony of many 
eminent persons — lawyers, teachers, and judges—on the subject 
of legal education in England, and on the continent of Europe and 
in this country. The French and German schools were com- 
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mended for the teaching of administrative law and of political 
science; but the most unqualified praise seems reserved for the 
Law Schools of this country in the matter of preparation for the 
bar. The Right Honorable James Bryce testified that the plan of 
systematic teaching of law has proved so successful in the United 
States that he advocates it positively in England. 

Mr. Dicey, Vinerian Professor at Oxford and Queen’s Counsel, 
testified that “the Law Schools in America possess a reputation 
which is unlike anything which is possessed by any law school 
here.” 

Sir Frederick Pollock, Corpus Christi Professor of Jurispru- 
dence at Oxford, declared that “the American Law Schools have 
convinced the profession there that they do teach law in an efficient 
way,—in a way which makes a man not only a better in- 
structed lawyer, but a better practical lawyer.” There was no 
dissent moreover from this concurring commendation of our Law 
Schools. 

Finally, the Commission, after two years of investigation and 
reflection, reported, in 1894, “ that the time has now arrived when 
a more complete system of legal education may be and ought to 
be established in London, that this is only possible with the con- 
currence of the Inns of Court, that on reasonable conditions the 
Inns of Court are likely to co-operate and to open their lectures to 
the public, reserving to themselves the entire control over the call 
to the bar, but being ready to accept as a test of theoretical knowl- 
edge the degree or certificate of the University.” The Commis- 
sion therefore propose that the Inns of Court be represented on 
the governing body of the University. Also that the Incorporated 
Law Society be represented on the same body. It also recom- 
mends that the Law Faculty be constituted with a view to persons 
studying for either branch of the profession of the law in Great 
Britain, India, or the Colonies, and equally for persons engaging 
in the public service, civil or diplomatic, also for persons engaged 
or about to engage in public life in the administration of public 
law as members of Parliament, magistrates, etc. Also for persons 
applying themselves to work of investigation or research in any of 
the subjects of the faculty. This noble and comprehensive plan, as 
nearly as can be learned, is being carried forward by the slow and 
cautious methods which our “kin beyond sea” always prefer. 

It is privately anticipated that Mr. Crackanthorpe will be called 
on to aid in shaping the final action which will insure to England 
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a more adequate and a more free and open system of legal edu- 
cation. The Commission have outlined a course of legal studies 
deemed desirable, and prepared a statutory commission for carrying 
out the scheme submitted. It is believed that Mr. Crackanthorpe 
will be invited to serve on this commission. 

In the mean time the Inns of Court keep on their slightly mod- 
ernized methods, and the only path to the bar is through their 
doors. November 17th, 1896, was call night of the Michaelmas 
term for all four Inns, and sixty-four students were called to the 
bar, as against sixty called at the same time last year. 


Charles Noble Gregory. 
MADISON, WIs., 1897. 
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CORPORATE VOTING AND PUBLIC POLICY. 


WE often find sweeping expressions in the decisions to the 

effect that in private corporations the right of suffrage can- 
not be lawfully disassociated from the ownership of the shares, 
and that one cannot lawfully hold the shares and another lawfully 
exercise the right of suffrage that pertains to said shares. The 
shareholder is said to have a duty to fulfil towards his co-share- 
holders and to the State which conferred upon him a franchise for 
the benefit of the public. This duty is declared to require him to 
express his own voice and exercise his own reason in the manage- 
ment of the affairs of the corporation. It is not intended to deny 
the right, now generally conceded by statute, to permit another 
to vote by proxy from the owner of the shares, but to insist that 
no agreement can be made, or proxy given, which shall be irrevo- 
cable or binding upon the owner of the shares. 

In Woodruff v. Dubuque and S. C. R. Co.,! it is said (odzter) that 
the right to control the vote upon shares “ apparently cannot be 
granted away separately from its ownership.” In Griffith v. Jewett,” 
where shares were assigned to trustees with an irrevocable power 
to vote thereon, the trustees issuing in lieu thereof negotiable cer- 
tificates, the Superior Court of Cincinnati, on motion of one of 
these stockholders, enjoined the trustees from voting on his partic- 
ular stock, and said that under the conditions of such a trust, “‘ the 
party holding the entire beneficial interest in the stock cannot cast 
the vote thereof, while it may be voted by one having no interest 
in it, or in the Company: and so it may come to pass that the 
ownership of a majority of the stock of a Company may be vested 
in one set of persons, and the control of the Company irrevocably 
vested in others. It seems clear that such a state of affairs would 
be intolerable and is not contemplated by the law; the universal 
policy of which is that the control of stock companies shall be and 
remain with the holders of the stock. The right to vote is an inci- 
dent of the ownership of stock, and cannot exist apart from it.” 
The same Court refused a similar application for this injunction, 
made by a stockholder, whose shares were not in question.? In 





1 30 Fed. Rep. 91, 93. 8 Zimmerman wv. Jewett, 19 Abb. N. C. 459. 
215 Wk. L. B. 419. 
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Hafer v. N. Y. Co.,1 where the purpose of the “ trust” was to work 
out a scheme, illegal in itself, the Court said: ‘“ The law has con- 
fided the care of the franchises and property of this Company to 
the stockholders, and it is the duty of each stockholder to vote 
for directors of the Company with an eye singly to its best inter- 
ests. . . . A sale by a stockholder of the power to vote upon his 
shares is illegal for very much the same reason that a sale of his 
vote by a citizen at the polls, or by a director of a corporation at a 
meeting of the Board, is illegal. Each is a violation of duty; in 
effect, if not in purpose, a betrayal of trust.” In Ohio R. Co. v. 
State,? an agreement providing for the voting of shares by trustees 
as stockholders of record, in accordance with the previous instruc- 
tions of a Committee of Stockholders, whose instructions were to 
be determined by a vote of the majority of the Committee, it was 
said that “such an agreement differs widely from agreements 
whereby the stock is placed in the hands of trustees who are in- 
vested with the power of voting it as their interests may dictate, 
irrespective of the wishes or direction of the owners. Such an 
agreement as the latter would be void as against the policy of our 
corporation law.” In Moses v. Scott,’ where the Court was asked 
to enforce an agreement, void as an unlawful restraint upon aliena- 
tion, it was said: ‘‘ Whether an agreement to vote as a unit, or as 
an agreed majority may dictate for any given length of time, is a 
contract so binding in its terms that no party to it can withdraw 
from it or disregard it without the consent of his fellows, may be a 
very different question. Possibly public policy may exert an influ- 
ence in the solution of this problem; and even if such a contract 
be lawful, and on its face exert a continuing force, the grave ques- 
tion comes up, will a Court of Chancery, in its enlightened discre- 
tion, lend its aid to the enforcement of a contract of so doubtful 
policy?” 

In Gage v. Fisher,’ it was attempted to enforce a voting agree- 
ment, the consideration for which was the promise of an office in 
the corporation. The Court said: “ Here a contract was to give 
a minority stockholder the right to dominate and direct the judg- 
ment of the plaintiff as stockholder in the voting of his stock, with- 
out owning the stock himself. Every other stockholder had the 
right to demand that the plaintiff should, if he desired to do so, ex- 





1 14 Wk. L. B. 70. 8 84 Ala. 608. 
2 49 Ohio St. 668. * 1 N. Dak. 813. 
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ercise at the very time of the annual meeting his own judgment as 
to the best interests of all the stockholders, untrammelled by dicta- 
tion and unfettered by the obligation of any contract. We know 
of no case where equity has enforced such an agreement.” In 
Harvey v. Linville Imp. Co.,! the Court said that all agreements 
and devices by which stockholders surrender their voting powers 
are invalid. ‘ The power to vote is inherently annexed to and in- 
separable from the real ownership of each share, and can only be 
delegated by proxy with power of revocation. The pooling arrange- 
ment admitted to have been entered into by the majority of stock- 
holders in the present case, is contrary to public policy and void.” 
Greenhood on Public Policy, page 502, says: “ Any contract by 
which the owner of corporate stock deprives himself of the im- 
portant rights which accrue from such ownership, is void,” although 
he seems to state it the other way in his Rule 544. Cook on Stock- 
holders, Sect. 610, says: “A proxy is always revocable. Even 
when by its terms it is made irrevocable, the law allows the stock- 
holder to revoke it. Frequently an attempt is made to perma- 
nently unite the voting power of several stockholders, and thus 
control the corporation by giving irrevocable proxies to specified 
persons. But the law allows the stockholder to revoke the proxy 
at any time.” A similar doctrine is contended for by Professor 
Baldwin in the first article of Volume I of the Yale Law Review. 

It will be found upon investigation that the language used in 
practically all of these decisions is much broader than was called 
for by the facts involved in them, and therefore is open to the 
usual objection that it probably was not considered to the extent 
to which it goes. And neither Greenhood nor Cook cites any cases 
that on their facts sustain the doctrine as stated by them. But the 
language used is sufficiently positive to justify an inquiry as to 
that principle of public policy which the Courts had in mind and 
which is said to be violated by agreements separating the right to 
vote on shares from their so-called ownership. It should be re- 
membered at the outset that corporation law is still in the develop- 
ment stage, but it will be seen that this development is all in the 
direction to make this doctrine, without proper qualification, illogi- 
cal and untenable. 

How, then, do these agreements injuriously affect the welfare of 
the public? Public policy is a vague principle at best, and except 





1 24 S. E. Rep. 489 (N. C.). 
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as we follow the beaten path, an uncertain and therefore dangerous 
one to follow. Agreements void as against public policy are gen- 
erally classified as those, a, founded upon corrupt considerations 
or moral turpitude: 4, in violation of a public trust; c, in restraint 
of trade or marriage; d, to influence persons in authority. The 
law really recognizes only two kinds of wrongs: those that are in- 
herently so, —that is, speaking popularly, morally wrong; and those 
that are wrong because prohibited. There clearly is no moral 
wrong in the making, but only in the violation of an agreement, 
made without any corrupt motive for the voting of shares. It 
must be asked, therefore, of what express law the agreement 
violates the policy. What principle of express corporation law 
is infringed by such agreement? The ground of objection is 
stated to be that the voting power ought not to be confided to 
persons having no interest in the welfare of the corporation. 
But as to this certainly, it may be urged at the outset, that in at 
least one instance, the existing corporation statutes recognize a 
different policy. In almost every State, where general corporation 
statutes have been enacted, it is provided that no person shall vote 
at a meeting who has not held shares in his name upon the books 
of the corporation, for a certain number of days prior to the elec- 
tion. Sometimes the transfer books are required to be closed at 
some time prior to the election. If, under such a law, a stock- 
holder should sell his shares and indorse his certificates and re- 
ceive the purchase price within those intervening days, he would 
cease to have any beneficial interest whatever in the shares, or’ in 
the corporation, and yet he would be entitled to vote. It was ex- 
pressly so decided in People v. Robinson.! And if the purchaser 
of those shares were to secure, as part of the consideration for the 
payment of the purchase price, a proxy to vote upon the shares, 
would the transaction be illegal or immoral, or would the proxy be 
revocable? 

So, too, general corporation laws almost universally provide that 
all transfers of shares, not registered upon the books of the corpo- 
ration, shall be void except between the parties thereto. Under 
this provision, can the corporation or other stockholders success- 
fully challenge the vote of the transferrer, whose name appears on 
the books of the corporation as the registered owner, because of 
the fact that he has no beneficial ownership in the corporation? 





1 64 Cal. 373. 
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It might perhaps be said more plausibly, that at the time when 
voting by proxy was prohibited, the making of an agreement by 
which the owner of shares parted with the right to vote upon them, 
would have been against the policy of express corporation law. It 
is universally conceded that in the absence of statute, a proxy to 
vote upon shares is void.!_ But this rule of the common law has 
been abrogated practically everywhere, and we find the change 
occurring at the time when general laws are enacted providing, asa 
matter of common right, for the obtaining of charters, upon the 
perfunctory execution of simple declarations and the payment of 
nominal fees. In other words, it might be well said, that at a time 
when charters are granted as a matter of personal favor, and be- 
cause of the special confidence reposed by the State in its trusted 
subjects, one of the privileges connected with the incorporation of 
companies being the ownership of shares and the right to vote 
thereon, that that and all other rights granted by the Charter 
should be restricted to those in whom the special confidence had 
been reposed. But if the reason for the rule contended for be that 
the stockholder, because of the special confidence reposed in him, 
has received a franchise from the State, in which the public has an 
interest, and that he therefore virtually receives and must hold and 
use his stock, as a public trust, that cannot any longer be the rule 
because the reason itself has ceased. Corporate franchises are now 
rarely acquired by special grant from the State. Any persons 
(with certain unimportant qualifications), however unworthy, may 
by their own action form a corporation, and may immediately 
transfer the corporate franchise to other persons, even more un- 
worthy. The State has no voice in the matter; there is no delectus 
personarum. The right to incorporate is statutory, “ free to every- 
body. The rights in the corporation can be adjusted by contract 
and the terms fixed by contract. The corporation is little more 
under our laws than a joint-stock company under the English 
laws; indeed, in its true nature, more nearly resembling a limited 
partnership, under special articles, than a corporation at common 
law.”2 When the policy of the State changes to the point that the 
obtaining of charters is a matter of universal right, the restriction 
upon the personnel of the voter should be removed. And when, as 
now, the right to vote by proxy has become established, so that a 





1 Thompson on Corporations, sec. 736. 
2 Chater v. Sugar Refinery Co., 19 Cal. 245; see N. E. Trust Co. v. Abbott, 162 
Mass. 148. 
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stockholder may delegate by proxy, without consideration and to 
one who has no interest in the shares, or in the corporation, the 
revocable right to vote, why can he not, for a valuable consideration 
and for an honest purpose, give that right to another irrevocably? 
It is to be noted, in this connection, that at least one very respect- 
able Court has gone so far as to decide that an agreement between 
stockholders zo¢ to vote by proxy is itself pernicious and void as 
against public policy.! Not alone then, according to this authority, 
is this duty not one that the trustee must perform himself (de/e- 
gatus non potest delegare to the contrary notwithstanding) but he 
cannot even by agreement deprive himself of the power to disasso- 
ciate the right of suffrage. 

The purpose of voting agreements is generally to control the 
election of directors. 

It is conceded to be the general rule, sanctioned by the policy of 
the law, that those who have the largest interest in corporations 
may combine to control them, even by preliminary concert and 
agreement, as they have the greatest interest that they should be 
well managed? And it is admitted that neither a minority stock- 
holder, nor the corporation, nor the State, can complain of an 
agreement by the stockholder giving to another the right to vote, 
the contention going substantially no further than to insist upon 
the right of the shareholder to withdraw at any time from such 
agreement.? But it should make no difference in principle whether 
a majority of stock is held by a single individual, or by a number 
of them acting in common, or through selected representatives; or 
whether the representatives be selected through the medium of a 
power of attorney or an agreement. Again, it will be admitted 
that the ownership of shares represents a double right, —the right 
to vote and the right to participate in profits. If it be lawful to 
sell an interest in the latter right, as it undoubtedly is, why not 
then, in the former? From that point of view, the party accorded 
the right to vote becomes a part owner of the shares, and there is 
no longer a disassociation of ownership from voting power, but 
only of voting power from the right to dividends. This would 
therefore seem to be the better doctrine, and one with which prob- 
ably no case, upon its exact facts, is in conflict. 





1 Fisher v. Bush, 35 Hun, 641. 


2 See Barnes v. Brown, 80 N. Y. 547, and Havemeyer v. Havemeyer, 43 N. Y. 
Super. Ct. 506. 
8 Griffith v. Jewett, supra. 
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The question always should be, has the agreement been made 
upon a sufficient consideration, and for an honest, as distinguished 
from a corrupt, purpose? In Brown v. Pacific S. S. Co. the pro- 
visions of the agreement under consideration were substantially 
that the parties to it were not to sell their stock without having 
first offered to sell it to the rest of their associates at a price not 
above the then current market value, and, in case of their declining 
to take it, without next offering it to certain bankers. The agree- 
ment took the shape of an irrevocable power of attorney to these 
bankers to vote upon the stock. In answer to the objection that 
the agreement was against public policy, and void, Judge Blatch- 
ford said: ‘‘ The agreement seems to differ very little from a mere 
power of attorney or proxy to Brown Brothers & Company to vote 
upon these shares, with the addition that the power is irrevocable, 
and that there are certain privileges reserved to the owners of 
the stock in regard to the manner of dealing in it and withdrawing 
from the arrangement. I am unable to perceive anything in this 
contrary to public policy, or anywise open to objection.” In Faulds 
v. Yates,” where three shareholders agreed to vest in a third per- 
son for a certain time the right to vote all the shares owned by 
them in severalty, but together representing a control of the cor- 
poration, and the validity of the agreement was in question, it was 
said that “ there was no fraud in the agreement; there was noth- 
ing unlawful in it; there was nothing which necessarily affected 
the rights and interests of the minority. . . . If this combination 
was fraudulent and intended for bad purposes, the stockholders 
who are in a minority, and who may have suffered, have ample 
redress.” 

In Mobile & Ohio Co. v. Nicholas? where there was involved 
the validity of an agreement for the reorganization of a railroad 
company, by which, for a certain time, the stockholders vested in 
a trustee an irrevocable power to vote the stock, the Court said: 
“We have examined case after case, and find generally that the 
agreements declared void, where the power to vote was separated 
from the stockholder and invested in third persons, were, under 
circumstances which showed that the purpose to be accomplished 
was unlawful, such as the Court would not sanction if the principal 
had voted, and not a proxy; and in cases of a mere dry trust, it is 
held that the stockholder may revoke the power of attorney in 





? 5 Blatchf. 525. 2 57 Ill. 416. 8 98 Ala. 92. 
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form irrevocable. . . . If there were no precedents, upon principle 
we would hold that, in determining the validity of an agreement 
which provides for the vesting of the voting power in a person 
other than the stockholder, regard should be had to the condition 
of the parties, the purpose to be accomplished, the consideration of 
the undertaking, interests which have been surrendered, rights ac- 
quired, and the consequences to result. The law does not make 
contracts for parties, neither will it annul them, except to preserve 
its own majesty, and to serve the greater interests of the public.” 

This case admirably suggests the features by which all the cases 
holding agreements of this character void or revocable are to be dis- 
tinguished. The test is, first, to determine if there is a sufficient 
consideration for the agreement, and, secondly, if the consideration 
itself is tainted with illegality. If there be no consideration at all, 
as is ordinarily the fact in cases of so-called naked or dry trusts, 
then it is like every other case of a promise without consideration, 
or of an offer not accepted. The agreement is not binding upon the 
promisor, and he may withdraw from it; not because it is against 
public policy, but because it is without consideration. So too, if 
the consideration be illegal, as it would be where holders of shares, 
representing in the aggregate a majority, agreed to control the elec- 
tion of directors, and through them the officers, for the purpose of 
parcelling out offices and salaries between themselves, or to enable 
one corporation to control another, or to obtain contracts from the 
corporation out of which the parties combining are to make a per- 
sonal profit. The agreement is illegal only because the considera- 
tion is illegal. Instances of the case of a dry trust are to be found 
in Griffith v. Jewett, swpra, and Vanderbilt v. Bennett,! and of 
corrupt consideration in Hafer v. N. Y. Co. and Gage v. Fisher, 
supra, Bostwick v. Chapman,? and Cone v. Russell.® 

In White -v. Thomas Co.,* where it was contended that a con- 
tract for pooling shares and giving the minority shareholders the 
power to elect a majority of electors was contrary to public policy 
and void, the Court said that the weakness of that contention lay 
in the fact that the voting trust was a part of the original contract 
between the original parties, and ‘“‘ was made for a proper purpose, 
and for a good consideration.” The consideration was the ad- 
vancement of cash by the promoters of the corporation, organized 
to exploit apatent, and the substance of the agreement was that 





1 2 Ry. & Cor. L. J. 409. 8 48 N. J. Eq. 208. 
2 60 Conn. 553- 4 28 Atl. Rep. 75 (N. J.). 
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while these promoters should have the control of the management 
of the enterprise, the owner of the patent should have the majority 
of the profits. ‘So long as each retained his original interest, and 
no other rights intervened, I see no difficulty in holding such 
contract valid, and its enforcement proper and practicable. I see 
nothing in it contrary to public policy.” 

This reasoning, however, suggests another distinction sometimes 
referred to, which it seems difficult to support upon sound princi- 
ples, where parties take with notice of the facts. It is difficult to 
understand how an agreement, valid at the outset between the 
parties and not violating any principle of public policy, can be- 
come invalid in that respect by any change in the ownership of 
the shares in question, or in the affairs of the corporation. So 
too, it is sometimes said in cases of pooling agreements, or gen- 
erally, of agreements vesting the power to vote shares in others 
than the owners, that they are not void as against public policy, 
and are valid agreements so long as the parties to the agreement 
are content to abide by them, but are revocable at the pleasure of 
any party to the agreement. This is the adjunct to the doctrine 
that neither the State, nor the corporation, nor stockholders not 
parties to the agreement, can complain of it. In the words in 
which this doctrine is stated, it cannot be sound. Ifa valid agree- 
ment — that is, one made upon a sufficient consideration — is en- 
tered into between owners of shares, vesting in others the right to 
vote them, and the agreement is not void as against public policy, 
it is like any other agreement and cannot be abrogated without the 
consent of all the parties to it. Of course, where this arrangement 
does not take the shape of an agreement between shareholders 
and is nothing more than a concurrent act by which they sever- 
ally vest in a naked trustee the right to vote the shares, and no 
consideration is paid by any one to secure this right to the trus- 
tee, the case would seem to be the ordinary one of an authority 
from a principal to an agent, not coupled with any interest, and 
therefore revocable at the pleasure of the principal. The princi- 
pal has the right to revoke the authority, not because any prin- 
ciple of public policy is violated in permitting one who is not the 
owner of the shares to vote upon them, but because there is no 
principle by which the authority can be made out to be irrevo- 
cable. This was the case of Griffith v. Jewett, supra, where the 
action was not between different stockholders, brought to sustain 
an agreement as against each other, but a suit by the stockholder 
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against the trustee to restrain him from voting upon the com- 
plainant’s shares; the Court saying: ‘ There was no consideration 
moving from the trustees to the stockholders to support the 
agreement, and the trust is not coupled with any interest in 
the trustees.” Where the trustee represents creditors as well as 
shareholders, as he did in Mobile & Ohio Co. v. Nicholas, supra, 
and Ervin v. Reading Co.,! this is said to be an active as distin- 
guished from a dry or naked trust, and the power becomes itrev- 
ocable, except upon the consent of all concerned. In the latter 
case it was said: “On general principles the right to vote on 
stock cannot be separated from the ownership, in such sense that 
the elective franchise shall be in one man and the entire bene- 
ficial interest in another; nor to any extent, unless the circum- 
stances take the case out of the general rule. It matters not that 
the end is beneficial and the motive good, because it is not always 
possible to ascertain objects and motives, and if such a severance 
were permissible, it might be abused.” The circumstance that 
took that case out of the general rule was nothing more than the 
existence of a consideration. Again in Cone v. Russell, supra, it 
was said of the pooling or combining of stock that this is not for- 
bidden where the object is to carry out a particular policy with a 
view to promote the best interests of all the stockholders; “the 
propriety of the object validates the means and must affirmatively 
appear.” Inthe light of the facts of that case, these words mean 
nothing more than that the consideration for the pooling agree- 
ment shall not be unlawful. Another distinction is suggested by 
one of the cases. It is said that not only must the consideration 
for these agreements not be unlawful (that is, have any corrupt 
elements entering into the transaction) in the sense above pointed 
out, but that it must be valuable, and that the consideration is in- 
sufficient if it consists simply of promise for promise. This is 
one of many of the grounds of decision in Fisher v. Bush,? 
where the Court says: “ Mutual promises alone do not consti- 
tute a good and sufficient consideration in contracts of this char- 
acter... . It is essential to the validity of such agreements that 
there should be a special consideration paid to the promisor by 
the promisee.” The soundness of this distinction is not apparent, 
but it has been seized upon by commentators as stating the law, 
and accepted without question.’ It is difficult to perceive why an 





17 Ry. & Cor. L. J. 87. 3 28 Am. & Eng. Enc. of Law, 502. 
2 35 Hun., 641. 
58 











438 HARVARD LAW REVIEW. 


agreement between two shareholders to vest in a third person, for 
a limited time and for no unlawful purpose, the right to vote their 
shares should be void as against public policy, while, if accom- 
panied by some additional, substantial consideration, running to 
the owner of the shares, it would be valid; it being of course 
elementary that, as an ordinary principle of the law of contracts, 
mutual promises by themselves do constitute an adequate consid- 
eration, that is to say, sufficient to make the agreement binding. 

It would seem, finally, that the State, as such, has no right to 
complain of these agreements for corporate voting; that they are 
no affair of the corporation itself, or of shareholders not party to 
the agreements. Neither the State nor the corporation, nor the 
other stockholders can or should control the transfer of ownership 
of shares, and therefore they should have no right to interfere with 
the transfer of some part of the interest owned, as, for instance, 
the right to vote upon the shares for a limited time. But if we 
eliminate the State and the corporation and the other stockholders, 
there is nothing left of the agreement to distinguish it from any 
other, or that should make its validity subject to any tests not 
applicable to every other agreement. I do not believe that any 
shareholder owes to his fellow shareholders any more of a duty to 
retain the right to vote upon his own shares, than he does to vote 
upon them at all, or not to sell, or not to sell them to any one un- 
worthy; or that agreements given to others than the owners of 
shares the right to vote on them are illegal, except when their 
purposes are illegal; or that the control of the election of direc- 
tors by itself is an illegal purpose. In the case of mere “ dry 
trusts,” that is to say, trusts not supported by any consideration, 
it may be that the stockholder should have the right at will to 
revoke the trust, but in the present state of corporation law I do 
not see why voting agreements should not be as valid as any other 
agreements, subject to only the same tests and entitled to the 
same respect and protection of the law. It has been well said by 
so distinguished a judge as Sir George Jessel: “It is the para- 
mount policy not to interfere with the right of contract.” 


Fesse W. Lilienthal. 


SAN FRANCISCO, 1897. 
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Computsory Law-ScHooL ATTENDANCE. — The position taken by the 
New York authorities in increasing the requirements for admission to the 
Bar has been most gratifying. A further improvement is now advocated 
by the Board of Law Examiners of that State. In a paper read before the 
recent meeting of the State Bar Association at Albany, Mr. Franklin M. 
Danaher, speaking for the Board, strongly recommends the successful 
completion of at least a full two years’ course of study in an approved 
law school as a requisite for admission. According to the Examiners, the 
clerk system of the present day, though by no means valueless, furnishes 
nevertheless an insufficient training for professional life; and they find 
the solution of the problem in the suggested requirement. That com- 
pulsory law-school attendance would result in greatly improving the 
general character of the Bar, and in adding to its usefulness, there can 
be no doubt. Apparently, too, there exist on valid objections to the 
adoption of such a plan. It is true that many able and successful law- 
yers have not had the advantages of a well equipped law school, but for 
the more exacting demands that the future promises to make upon the 
legal profession there must be a more thorough preparation than there 
has ever been in the past. Furthermore, few worthy of attaining success 
at the Bar would be deterred from entering the profession by this added 
requirement, and, as was remarked by Mr. Justice Brewer in his excellent 
address entitled “A Better Education the Great Need of the Profession,” 
there are certainly many who really “ought to be deterred.” The medi- 
cal profession has for some time required of applicants for admission an 
attendance at some approved school, and the profession of law should 
not be slow in making a similar provision, both for its own protection and 
for the benefit of society in general. 





Can A MAN BE ComPELLED TO VoTE?— The legislature of Missouri 
recently devised a novel scheme for making the exercise of the right of 
suffrage compulsory. A provision was inserted in the charter of Kansas 
City to the effect that every qualified voter who failed to vote at a regu- 
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lar election should be fined $2.50. This was a bold attempt to bring out 
the stay-at-home vote, and would very likely have met with considerable 
success. Unfortunately, however, a delinquent voter objected to paying 
the fine, the matter was taken into the courts, and the provision in the 
city charter was declared unconstitutional. The opinion of the court 
has not yet come to hand, but so far as can be learned from the quota- 
tions that have appeared in newspapers and legal journals, it consists 
largely of talk about the degradation of the franchise which results 
from associating it with the money value of a vote. Unless there is 
some peculiar provision in the Missouri Constitution, the decision seems 
wrong. In the ordinary constitution the only clause which an enact- 
ment like that in question could violate is that which guarantees liberty 
to every citizen. If the word “liberty” be given the very broad mean- 
ing, which courts to-day often ascribe to it, of liberty to enjoy all civil 
rights, possibly it is unconstitutional to compel a man to vote. But that 
the framers of the Constitution in all probability used the word in its 
primary and natural sense of mere freedom from bodily restraint, is 
clearly the better view. See an article on the subject by Mr. Charles E. 
Shattuck, in 4 Harvarp Law Review, 365. With that clause of the 
Constitution out of the way, it is hard to see why the legislature has not 
the power to make the exercise of the right of suffrage a legal duty. 
Whether or not such an experiment would lead to satisfactory results is 
another question. 





TRIAL BY E1GHT Jurors. — Among the extensive changes in the jury 
system made by the recent Constitution of Utah is the provision that, 
“In courts of general jurisdiction, except in capital cases, a jury shall 
consist of eight jurors.” In State v. Bates, 47 Pac. Rep. 78, it was con- 
tended that in a criminal case it is a violation of the Fourteenth Amend- 
ment to have but eight jurors.” The court, however, shortly and effectively 
disposes of the objection. The amendment does not define the privileges 
and immunities of citizens of the United States, but, whatever they are, 
the power of a State to establish tribunals is not limited by the provision. 
Nor are twelve jurors necessary to due process of law, which is a require- 
ment of trial according to law, both as to the substance of the crime and 
the mode of procedure. It does not determine what is crime, nor does 
it establish any mode of procedure. It is a shield against the exercise 
of arbitrary power, but does not prevent changes in the law. 

This is an interesting decision, more for the novelty of the question 
than for any difficulty. In most State constitutions the trial of crimes by 
a common-law jury of twelve is secured. The case of Copp v. Henniker, 
55 N. H. 179, is instructive on the scope of such provisions. It is well 
settled that in civil actions trial by jury is not necessary. Walker v. 
Sauvinet,92U.S.90. See also Higgins v. Farmers’ Ins. Co., 60 Iowa, 50, 
where there was a jury of six. But no real distinction can be drawn in 
this respect between civil and criminal cases. In Hurtado v. California, 
110 U. S. 516, the Supreme Court decided that indictment by a grand 
jury is not necessary. The same principle was involved. 

The Constitution of Utah also provides that, “In civil cases, three 
fourths of the jurors may find a verdict.” An agitation for some such 
change has recently been started in New York, in order to prevent one 
or two obstinate jurors from forcing the others to render an unreasonable 
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verdict. Not to require unanimity in criminal cases, however, strikes one 
as of doubtful propriety. Yet there would seem to be no constitutional 
difficulty, apart from special provisions in State constitutions, that does 
not exist equally in civil cases. If sounder verdicts are to result in civil 
cases, why not also in criminal? Such a trial is arbitrary in both or in 
neither. However, before advocating the change in criminal cases it 
would be better to have it demonstrated by experience that good results 
do follow in civil cases. 





THE SoutH CAROLINA DispENSARY LAW UNCONSTITUTIONAL. — The 
Dispensary Law of South Carolina has just been declared unconstitu- 
tional in Scott v. Donald, 17 Sup. Ct. Rep. 265. This measure has 
attracted attention throughout the country by reason of its many novel 
features. Furthermore, the name of its well known author, Senator 
Tillman, has served to invest the law with an unusual amount of 
popular interest. The statute in question was peculiar in several re- 
spects. It did not purport to prohibit entirely the manufacture and 
sale of intoxicants, but placed the complete control of this business 
in the hands of the State. The essential provisions of the law were, 
that retail sales of liquor should be made only by certain dispensers 
authorized by the State; that these dispensers should be supplied by the 
State commissioner; that the commissioner should purchase from the 
manufacturers, and submit all liquor so purchased to the State chemist 
for examination ; and not until the liquor had been pronounced pure and 
so labelled was the commissioner permitted to distribute it for selling 
purposes among the dispensers. No one except the commissioner could 
buy either from persons within or without the State, unless such persons 
were dispensers. In his purchases the commissioner was required to 
give to home producers the preference over those of other States. The 
profits of the trade were to be divided between the State and the different 
counties. 

The opinion of the majority of the court, in an exhaustive review of 
all recent cases in which similar points were involved, declares that the 
measure cannot be considered an inspection law, since the citizens are 
prohibited from importing all liquors whether pure or impure ; and that 
it is an unwarrantable obstruction to commerce, as discriminating un- 
fairly against the products of other States. It was argued in favor of 
the law, that such legislation was made possible by the “ Wilson Bill,” 
so called, enacted by Congress soon after the famous case of Leisy v. 
Hardin, 135 U.S. too. This bill was passed for the express purpose 
of allowing States to legislate upon imported liquors as fully as upon 
those of domestic manufacture. But the decisive answer to this conten- 
tion was, that the Dispensary Law did not affect residents and non-resi- 
dents of the State alike. The “ Wilson Bill” was not intended as a 
protection to partial and discriminating legislation. It allowed absolute 
prohibition, or such regulations as operated equally upon all. But there 
must be uniformity. The citizens within the State could not be treated 
in one way and those outside in another. Upon this broad ground the 
majority of the court seem principally to base their decision. 

Mr. Justice Brown, in his dissenting opinion, while admitting the possi- 
ble invalidity of some parts of the law as having a discriminating effect, 
yet holds that this does not apply to the main provisions, which should 
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therefore be upheld, as the statute is severable. This exact point does 
not appear to be discussed very fully in the majority opinion. 

The case is very similar to Minnesota v. Barber, 136 U. S. 313, in 
which the same result was reached. But in all questions of interstate 
commerce, where the relative powers of the States and the Federal 
government are involved, the true rule, in point of principle, would seem 
to be for the courts to decline to interfere, unless the State statute be 
arbitrary or partial, or touch subjects which clearly require one uniform 
system throughout the country, leaving to Congress its legitimate function 
of revising, in whatever way it sees fit, such State legislation. See 10 
HaRVARD Law REVIEW, 378. 





THE PRESENT CONSTITUTION OF THE PRINCIPAL CourTsS OF ENG- 
LAND. — The interest attaching to the recent promotion of the Hon. 
Sir Joseph William Chitty from the Chancery Division to the Court of 
Appeal suggests that a few words concerning the English courts may 
not be out of place. Since 1873 the judicial system of England has 
been so radically and so frequently amended that to many its present 
arrangement is largely matter of conjecture. The Supreme Court of 
Judicature is the collective name applied to Her Majesty’s High Court 
of Justice and Her Majesty’s High Court of Appeal. The former 
is a court of original jurisdiction, and is composed of three divisions. 
These are the Queen’s Bench, Chancery, and Probate, Divorce, and 
Admiralty Divisions. The first consists of a President, who is the 
Lord Chief Justice of England, and fourteen puisne judges; the 
second is composed of five judges; a President and a single associate 
form the third. The divisions are made merely for convenience, as 
each court has all the powers and jurisdiction of the others; that is, a 
chancery judge may probate a will if he wishes, but refrains from con- 
siderations of expediency. Though appointed to a particular division, 
any judge may sit and act in any of the three courts. These provisions 
are the result of the Judicature Acts of 1873 and 1875, a main object of 
which was the fusion of law and equity. The title of a judge is not 
derived from his own division, but is Justice of the High Court. 

The other division of the Supreme Court, the High Court of Appeal, 
consists of the Master of the Rolls, who is now judge of appeal only, 
and whose title is entirely dissociated from its historical significance ; five 
judges with the title of Lords Justices of Appeal, and the following 
ex officio members: the Lord Chancellor, the Lord Chief Justice of Eng- 
land, the President of the Probate, Divorce and Admiralty Division, 
and all ex-Chancellors. ‘The Court of Appeal sits in two divisions, from 
one to the other of which the judges constantly change. From this court 
their lies an appeal to the House of Lords, which may be heard only 
when at least three Lords of Appeal are present. The Lords of Appeal 
are the Lord Chancellor, any member who holds or has held high judicial 
office, this signifying ex-Chancellors and judges and ex-judges of Her 
Majesty’s High Courts, and four Lords of Appeal in Ordinary. These 
last are life peers with the title of Baron, appointed for the purpose of 
strengthening the House of Lords as a court. Final appeals from the 
Colonies and in ecclesiastical matters are sent to the Judicial Committee 
of the Privy Council. This committee is composed of the Lord Presi- 
dent of the Council, any member who holds or has held high judicial 
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office, and the Lords of Appeal in Ordinary. The Lord Chancellor is 
appointed by the Prime Minister, and as he is a member of the Cabinet, 
presiding officer of the House of Lords, and goes out with his party, his 
position as judge is anomalous. His functions as a judge of the Chan- 
cery Division, seldom exercised since 1875, have now been formally 
taken away. All the other judges are appointed by patent from the 
Crown on the advice of the Lord Chancellor, and hold office during good 
behavior. 





THE LIMITATIONS IN CHUDLEIGH’S Case. — One of the best examples 
in the books of the ingenuity of early conveyancers is to be found in 
Chudleigh’s Case, t Rep. 114. One Richard Chudleigh, Knight, there 
appears as grantor in a deed by which lands were conveyed to trustees 
in fee to the use of the said Chudleigh and his heirs on the body of 
Elizabeth, then wife of Richard Bampfield, lawfully to be begotten ; for 
default of such issue, to the use of said Chudleigh and his heirs on the 
body of Laurentia, wife of Robert Fulford, lawfully to be begotten ; and 
so on until the names of four other married women had been similarly 
employed ; finally, if Chudleigh should die without issue by any of them, 
then, after his death, the trustees were to hold the estate to their own 
use during his eldest son Christopher’s life, and after his death, to the use 
of his first and other sons successively in tail. 

The curious form of these limitations has often been noticed. A 
correspondent in the January number of the Law Quarterly Review calls 
attention to an explanation of them in Popham, 70, 76, where there is 
a report of the case under the name of Diéd/on v. Fraine. “In as much 
as the manner of assurance made by Sir Richard Chudleigh may seem 
strange, and in some manner to touch the reputation of the said Sir 
Richard (who was a grave and honest gentleman) to those who heare it, 
and do not know the reason why he did it,’? Popham says that it is only 
just to add a word of explanation. And he proceeds to relate how Sir 
Richard’s son Christopher had committed murder and fled to France, 
and the father, doubting what would become of his estate if he should 
die before settling it, and yet wishing to retain the power of destroying, 
by a common recovery, any settlement he might make, had been advised 
by counsel to convey the land in the above manner. He thus succeeded 
in preventing his son Christopher from inheriting the estate, and at the 
same time did not prejudice his other issue, “because he never had a 
purpose to marry with any of these wives.” The reason why so many 
married women were introduced into the settlement would appear to be, 
as the writer in the Law Quarterly Review remarks, to guard against the 
contingency of Sir Richard being left tenant in tail after possibility of issue 
extinct ; which would have hindered him in suffering a recovery. 





WHEN WILL EQUITY SET ASIDE A VOLUNTARY SETTLEMENT? — Under 
what circumstances a party shall be allowed to revoke his own voluntary 
settlement of property, containing no power of revocation, is a question 
on which there has been much fluctuation of opinion in both England 
and America. In the recent case of Richards v. Reeves, 45 N. E. Rep. 
624 (Ind.), the court, in deciding that the maker of an improvident 
voluntary settlement, without a power of revocation, might have had it 
set aside, state the rule to be “that in a voluntary settlement the absence 
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of a power of revocation throws upon the person seeking to uphold the 
settlement the burden of proving that such a power was intentionally 
excluded by the settlor, and that in the absence of such proof the set- 
tlement may be set aside.” In the actual case the settlor was dead, 
and the court held that the plaintiff was not entitled. to the bene- 
fit of the equitable right of the settlor in this respect; notwithstand- 
ing that it fairly appeared from all the circumstances that there was 
no definite intent to make an irrevocable gift. The court seem to 
have considered that a voluntary settlement ought always to be con- 
sidered as revokable, unless it was shown positively that the settlor’s 
attention was especially directed to the absence of the power of revo- 
cation, and he expressly declared his intention to exclude it. Such a 
very strict technical rule might indeed be fairly supposed to exist in 
England, from the cases of Coutts v. Ackworth, L. R. 8 Eq. 589, and 
Wollaston v. Tribe, g Id. 44; but in later cases the court refused to go 
to such a length, as appears from the well considered opinion in a/v. 
fall, L. R. 8 Ch. 430. ‘The state of the law since Ha// v. Hadi, and the 
leading American case of Garnsey v. Mundy, 24 N. J. Eq. 243, of about 
the same date, was admirably summed up in a note by Mr. Bispham, in 
13 American Law Register, 349. Mr. Bispham reduced the rule to this 
form: ‘‘Where the deliberate intent to make an irrevocable gift does 
not appear, and where no motive for such a gift is shown, the absence of 
a power of revocation is prima facie evidence of mistake.” What evi- 
dence will suffice to show a deliberate intent, or an adequate motive from 
which it may be inferred, must depend on the circumstances of each 
case, as also perhaps on the temper of the court. The Massachusetts 
court, as appears from the case of Zaylor v. Buttrick, 165 Mass. 547, is 
little disposed to set aside voluntary settlements except for fraud or 
duress ; the absence of a power of revocation being considered in that 
jurisdiction as only slight evidence of mistake. 





TiTLE To Losr CuatTTets. — A recent English decision of considerable 
importance in connection with the question as to the title to lost chattels, 
the real owner of which cannot be found, is South Staffordshire Water 
Co. v. Sharman, [1896] 2 Q. B. 44. In this case the defendant, a work- 
man, while engaged under the plaintiff's directions in cleaning out a 
pool of water on land owned and possessed by the plaintiffs, found two 
gold rings in the mud at the bottom of the pool. The real owner not 
appearing, it was held that the water company was entitled to the rings, 
the decision being rested upon the broad ground that, where chattels are 
found on private premises, the one in possession of such premises — 
unless he has invited the public to resort there—is presumed to have 
been in possession of the chattels themselves, even though he was 
unaware of their presence. For this proposition the court relies upon 
the theory advanced in Pollock and Wright’s Essay on Possession, pp. 
37-42. See also Holmes, The Common Law, pp. 206-246. 

Apparently, however, the position of the court is at variance with the 
decision in the leading case of Bridges v. Hawkesworth, 21 L. J. Q. B. 
75, where the court held that one who found chattels upon a shop floor 
had a good title as against all but the true owner, it being immaterial 
whether the property was found on the public street or on private prem- 
ises. It is conceived, furthermore, that the reasoning of the court in 
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South Staffordshire Water Co. v. Sharman, is inconsistent with certain well 
established principles of the law of larceny, and with such cases as Merry 
v. Green, 7 M. & W. 623, and Durfee v. Fones, 11 R. 1. 588. See Clerk 
& Lindsell on Torts, 2d ed., 686e-686d. 

The decision in the case under discussion might possibly have been 
rested upon either one of two grounds not chosen by the court, — that 
the rings had become part of the realty, or that the defendant was under 
the duty of handing over to his master, the plaintiff company, any articles 
which he might find. Ordinarily, the rights of the finder are not affected 
by the relationship of master and servant, but, if the servant is hired for 
the very purpose of finding articles lost by third parties, the master, and 
not the servant, is entitled to them. See 18 Am. Law Register, 698, 699: 
19 Irish Law Times, 107. Considering the nature of the defendant’s em- 
ployment in South Staffordshire Water Co. v. Sharman, it is certainly diffi- 
cult to see why both the finding and removal of lost articles were not 
directly within the contemplation of the parties, and why therefore the 
company, as master, was not entitled to the rings. Even, however, if the 
defendant was not expressly employed to find lost chattels, the finding was 
clearly incidental to the main service; and here also, on principle at least, 
the master’s rights should prevail. 





DEFEATING A TESTATOR’S WisHES. — It would be difficult to find in the 
books a more extraordinary example of the frustration by the courts of a 
testator’s wishes than is furnished by the case of Zdson v. Bartow, 41 N. Y. 
Supp. 723. ‘This was an action brought by the next of kin to impose 
a trust on a bequest to the executors, and to declare that trust invalid. 
The terms of the bequest thus sought to be nullified were as follows: 
“If, for any reason any legacy .. . fail, . . . I give and bequeath the 
amount which shall not take effect absolutely to the persons named as my 
executors. In the use of the same I am satisfied that they will follow 
what they believe to be my wishes. I impose upon them, however, no 
conditions ; leaving the same to them absolutely, and without limitation 
or restriction.” The grounds advanced by the appellant for imposing the 
trust were that there was a secret understanding between testatrix and 
executors that the latter were to take, not beneficially, but subject to a legal 
obligation to carry ont certain trusts expressly declared in previous sections 
of the will, and which in a former suit had been held void for indefiniteness. 
Fairchild v. Edson, 77 Hun, 298. If these trusts could be fastened on the 
apparently absolute bequest to the executors, they would of course be 
equally invalid in this form, and the next of kin would be let in. It must 
be admitted that the propositions of law necessary to support the appellant’s 
position, while open to criticism in point of principle (see an article on the 
Failure of the “ Tilden Trust,” 5 Harvarp Law ReEvIEw, 389), are sus- 
tained by the authorities. Russell v. fackson, 10 Hare, 204; O'Hara v. 
Dudley, 95 N. Y. 403. 

But did the facts of the case warrant the application of principles of 
questionable justice and expediency? In other words, what was the 
evidence of a secret undertaking on the part of the executors? They 
were three in number; one of them, Mr. Parsons, drew up the will, 
while the other two knew nothing of its contents until after the death of 
the testatrix. All were men of integrity, and anxious to fulfil what they 
believed to be a moral obligation. The court properly held that, as by 
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statute the executors took as tenants in common (Jz re Kimberly's 
Estate, 44 N. E. Rep. 945), the knowledge and act of one could not 
bind the others. Rowbotham v. Dunnett, 8, Ch. D. 430. Two then 
were held to take beneficially. ‘The manner in which the court dealt 
with the case of Parsons is subject for wonderment. They were able 
to find an agreement between him and Miss Edson, that he should take 
the bequest subject to a legal obligation. This agreement they implied 
merely from the fact that Parsons knew the contents of the will. Solely 
because the executor was aware that Miss Edson wished to establish certain 
express trusts if possible, the court said he was as legally bound by the 
terms of the absolute bequest as by the declared trusts. They laid stress 
on his acquiescence ; what he acquiesced in they seem not to have con- 
sidered. He agreed, it is true, to what the testatrix wished. But is it 
not clear that she declared her willingness to rely on the honor of her 
executors in the event of failure of the express trusts? Was it not a 
moral obligation, merely, that she intended to impose? Why was the 
absolute bequest added if the testatrix expected it to have the same effect 
as the bequests on trust ? In the light of a common sense reading of the will, 
it is difficult to understand how the court reached their conclusion, and 
the lamentable result of their reasoning makes its fallacy more apparent. 
Mr. Justice Ingraham, who dissented on the ground that the secret trust 
should bind all the executors, seems to be not without a sense of humor. 
He says, “It is a canon of construction universally applied, that the 
sole object of a court is to ascertain and enforce the intention of the 
testator.” 





THE RULE AGAINST PERPETUITIES. — The head-note to Pulitzer v. 
Livingston, to be reported in the 89th of Maine, ends with the words, 
“ Slade v. Patten, 68 Maine, 380, overruled.” It is a satisfaction to find 
a court willing to come out squarely against its former erroneous decision, 
instead of being content to distinguish it on a narrow ground, really un- 
satisfactory in point of principle. As has been remarked, however, 
“ The history of the Rule of Perpetuities is full of slips by eminent judges, 
often acknowledged by themselves.” The Supreme Judicial Court of 
Maine does well at the first opportunity to clear away the confusion which 
the writer who criticised S/ade v. Patten, in 14 Am. Law Rev. 237, feared 
that the case would produce in the law of Maine. 

Slade v. Patten was a case of a devise of land in trust for the testator’s 
daughter and her heirs. This was held too remote, because, there being 
no provision for the termination of the trust, it might continue beyond 
the period allowed by the rule. In Pulitzer v. Livingston the owners of 
undivided interests in large tracts of land in this country conveyed to 
trustees, to hold in trust for the grantors, with full powers of sale and 
disposal, unlimited in point of time but with power to revoke reserved 
by each grantor as to his interest. It was held that the power of sale 
was not void for remoteness, the test being that the owners of the equi- 
table estate had absolute power over the property. But the existence of 
the express power of revocation, “a most important difference” between 
the case before the court and Slade v. Patten, and sufficient for a distinc- © 
tion, did not deter them from showing most emphatically that neither the 
actual decision nor the equally objectionable dictum in that case is law in 
Maine. 

Apart from clearing up the law on the validity of vested equitable estates 
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of indefinite duration, and showing that the Rule against Perpetuities 
is only concerned with the time of the vesting of future estates, Pulitzer 
v. Livingston is a valuable case on the question of the validity of powers 
of sale. A power of sale which may be exercised beyond the period of 
lives in being and twenty-one years is not bad if it is within the control 
of the owner of the estate, just as a contingent limitation after an estate 
tail is unobjectionable, because at any time it may rightfully be destroyed. 
See Gray, Perpet. §§ 490, 498, 506. While in Pulitzer v. Livingston each 
cestui could revoke the trusts as to his share, should a different result be 
reached where all the cestués must join to defeat the power of sale? 
There is no practical reason for a difference, and technical requirements 
seem to be fully satisfied if the power is actually destructible. That is 
the result in Seamans v. Gibbs, 132 Mass. 239, though the reasons given 
are not satisfactory. In Goodier v. Edmunds, [1893] 3 Ch. 455, how- 
ever, it was held otherwise, but without any allusion to this question. 
See 7 Harvarp Law Review, 427, where that case is criticised. 





INJUNCTIONS AGAINST INTERFERENCE WITH  Business.' — After an 
elaborate reargument by the complainants, the Supreme Court of Rhode 
Island in a short rescript has recently affirmed their prior decision in the 
case of Macauley Bros. v. Tierney, 33 Atl. Rep. 1. At the time of its 
prior decision, the case attracted considerable attention and some adverse 
comment. It belongs to that general class of cases which appears to be 
rapidly increasing in number at the present day, in which the plaintiffs 
seek to enjoin the defendants from interfering with their business rights. 
The list of cases in which the plaintiff has succeeded in this is a very 
long one; and those in which the defendants have succeeded in avoid- 
ing an injunction against them, though not nearly as numerous, yet 
constitute a respectable number, of which J%c¢Gregor v. The Mogul Steam- 
ship Co. is the leading case. In all this class of cases the plaintiffs gen- 
erally allege the acts of the defendants as wrongfully and maliciously 
contrived to injure them. This allegation, if not absolutely essential, 
is sufficient if maintained by proof, and is easily made. But malice being 
a question of fact, such a complaint is good upon demurrer, the malice 
being thereby admitted, and consequently such cases as De/z. v. Winfree, 
80 Tex. 400, and Olive v. Van Patten, 7 Tex. Civ. App. 630, both of which 
contained such allegations and were decided upon demurrer, while cor- 
rectly decided, are not opposed to other similar cases which were not 
decided upon demurrer, although they are stated to be so in a note to 
the case under discussion in 24 Am. Law. Reg. 776. The defence of the 
exercise of a legal right or privilege is so far an affirmative one that it 
must be set up by the defendants, as a consideration of the articles of 
J. H. Wigmore and Judge Holmes in previous numbers of this REvIEw 
will show. Judge Holmes in his excellent article has also shown that a 
privilege or excuse of the defendant for the commission of a tortious act 
has its foundation and its limitation in a broad public policy. 

The contention is made, however, in the class of cases under discussion, 
that, “if the acts of the parties to the agreement are such that they do not 
serve a legitimate purpose, but appear to be wanton and malicious, an ac- 





1 For this note the Editors are indebted to Mr, William R. Tillinghast, of Provi- 
dence, R. I. 
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tion will lie at the suit of the party injured.” 24 Am. Law Reg. 776, 777. 
But, as intimated above, malice or ill will is a matter of fact, and as such 
is to be found by the jury, and it is scarcely conceivable that a sound 
public policy can require, after the court has determined that a contract 
is not void as a matter of law, that it shall still be submitted to a jury to 
determine whether or not it has been made maliciously. And further, 
when the subject to be dealt with is not a contract at all, but merely the 
negative privilege of refusing to make a contract, how can it possibly be 
submitted to a jury? It appears to be inconceivable that the freedom 
of trade so tenderly nurtured by English and American law could endure 
such a restraint. ‘The alternative of making the privilege of contracting 
or refusing to contract wellnigh absolute, has almost universally been 
adopted by the courts. The only case to be found, it is believed, in 
which this defence was properly set up and failed, is fackson v. Stanjield, 
137 Ind. 592, but it is to be said that in that case the defendants had 
gone so far as to require and collect a money penalty from the seller, 
which may be outside a proper privilege, although the court in deciding 
the case does not appear to rest its opinion upon any such ground, 
and the Minnesota court in Bohn Mfg. Co. v. Hollis, 51 Minn. 227, 232, 
a case growing out of similar facts except that this penalty had not there 
been collected, does not seem to think this feature would destroy the 
privilege. But unless the case of Fackson v. Stanjfiéld can be reconciled 
on this ground, it seems clearly to be opposed to every case of a similar 
kind, either in England or the United States, that has come under obser- 
vation. 

Another and very interesting question appears to be further raised, 
however, by such cases as that of the Zo/edo, &xc. Ry. Co. v. Pennsylvania 
Co., 54 Fed. Rep. 730, 737, 738, and Zemperton v. Russell, [1893] 1 Q. B. 
715; namely, whether the privilege set up in defence must not be, not 
only personal to the defendant, but also for his own benefit. If we can 
neglect the duty imposed upon a common carrier by common law and Fed- 
eral statute, which existed in the former of these cases, they seem to present 
a state of facts essentially as follows. The defendants in these cases had 
directed or threatened to direct the members of the voluntary associations 
of which they were officers to cease to work unless certain demands of 
theirs were complied with, and it would seem safe to assume that such 
a refusal to work in any ordinary case would certainly be their undoubted 
right and privilege. But in these cases the refusal was made or threat- 
ened, not for the benefit of those refusing to work, but to assist others 
to accomplish their object; in other words, the strikes were or would 
have been what are commonly called “sympathetic.” In both cases the 
defendants were enjoined. If, disregarding the duty resting upon com- 
mon carriers, these cases are rightly decided, it would seem to follow 
that the privilege set up in defence must be exercised for the personal 
advantage of the defendant, it may be of course in common with others, 
but not for the benefit solely of others. In other words, the privilege 
finds its limitation, as a matter of law, in the benefit to be obtained for 
the person exercising it and those acting with him. Is this the law? If 
so, every “boycott,” as distinguished from a ‘‘ strike,” is illegal, whether 
accompanied by threats and intimidation or not. It would seem doubt- 
ful if such were the law at present. 
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RECENT CASES. 


AGENCY — STATUS OF ARCHITECT. — The plaintiff was employed by the defendant 
to prepare plans fora house. The defendant told him what he wanted, and that the 
cost should not exceed $2,500. The plaintiff furnished the plans, but the cost was too 
large. e/d, error to instruct that, if the plaintiff accepted the restriction as to cost, 
he must make the plans accordingly before he could recover any pay. Coombs v. Beede, 
36 Atl. Rep. 104 (Me.). 

The court rest their opinion on the ground that the instruction is misleading, as it 
does not make allowance for the good faith of the architect and the chance of miscal- 
culation inherent in making the plans. The facts of the case indicate that the architect 
was not a contractor, but merely an agent, and as such he was bound only to use his 
skill in performing his agency according to the instructions given him. The case is in 
line with the responsibility of a lawyer or a physician. 


BILLS AND NoTES — CHECK PAYABLE TO Fictitious PAYEE. — The plaintiff drew 
a check payable to a non-existing person, his clerk having told him that he was in- 
debted to such person. The clerk then indorsed it to the defendant, a dona fide pur- 
chaser for value, using the fictitious name. The defendant received payment from the 
plaintiff’s bank, and the plaintiff seeks to recover the amount. /e/d, the check was 
payable to bearer, and the defendant is entitled to keep the proceeds. Clutton v. 
Attenborough, 13 The Times L. R. 114. 

The case rests ultimately on the construction of the clause of the Bills of Exchange 
Act, which declares that “ where the payee is a fictitious or non-existing person the bill 
may be treated as payable to bearer.” At the same time it seems an unfortunate con- 
struction to disregard the intention of the drawer of the check as to who shall be the 
payee. In the principal case the drawer never intended his clerk to get the money, 
while in the case of Bank of England v. Vagliano, [1891] A. C. 107, which the court 
regard as conclusive of the present case, it was the clerk who was the drawer of the 
bill and his employer the acceptor. Clearly in that case the drawer meant the bill to 
be payable to himself by the fictitious name. The construction adopted is at variance 
with the generally received doctrine that where X gets goods from the owner, either 
falsely representing that they are for A, or representing that he himself is A, a dona 
fide transferee of X gets no title. Cundy v. Lindsay, L. R. 3 A. C. 459; Hardman v. 
Booth, 32 L. J. Exch. 105; Hentz v. Miller, 94 N. Y.64; Barker v. Dinsmore, 72 Pa. St. 
427. The point in the principal case has been decided in favor of the drawer in New 
York, under a substantially similar statute. Shipman v. Bank, 126 N. Y. 318. 


BILLS AND NOTES— TRANSFER AFTER MATURITY— NOTICE OF EQUITIES. — 
Held, where one, to whom notes payable to bearer have been delivered without 
indorsement, for safe keeping only, transfers them after maturity as his own, for a 
valuable consideration, his transferee is charged with notice as against the owner, that 
pail ea rg held the notes merely as depositary. Quimby v. Stoddard, 35 Atl. Rep. 
1106 (N. H.). 

The decision is in line with the authorities, but it is thought that on principle a 
different result should have been reached. There is a clear distinction between the 
transferee after maturity from a holder against whom the parties to the note had some 
defence, and the transferee after maturity from a trustee. The former is chargeable 
with notice, because possession after maturity tends directly to show that the holder is 
unable to collect ; but it does not in any way tend to show that, if the holder did collect, 
another would be entitled as cestuz. This being so, the decision is inconsistent with 


the rule that the purchaser of trust property, without notice, takes it freed from the 
trust. 


CARRIERS — EXPRESS PROVISION LIMITING LIABILITY. — The defendant inserted 
an express provision in a contract of carriage, that he would not be liable for a sum 
exceeding an agreed valuation of $100. He/d, the provision was valid, although the 
jury found that the actual value of the goods was $250. Loeser v. Chicago, M., & St. 
P. Ry. Co., 69 N. W. Rep. 372 (Wis.). 

The decision places Wisconsin in line with the great weight of authority. art v. 
R. R., 112 U.S. 331; Squire v. R. R., 98 Mass. 239; Belger v. Drismore, 51 N. Y. 166; 
Oppenheimer v. U. S. Ex. Co., 69 lll. 62; Elkins v. Transportation Co., 81 Pa. St. 315; 
R. R. v. Henlein, §2 Ala. 606; Harvey v. R. R., 74 Mo. 538. But see, contra, Ex. Co. v. 
Moore, 39 Miss. 822; U. S. Ex. Co. v. Bachman, 28 Ohio St. 144; R. R. v. Simpson, 
30 Kan. 645; Moulton v. R. R., 31 Minn. 85. The reason also for the rule in the prin- 
cipal case is sound. A carrier may charge more for carrying a costly article than one 
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of less value, because his risk is greater. That he might also limit his liability by 
an express agreement as to its value, for the purpose of carrying at a smaller rate, 
would seem to be but a corollary of the former proposition, and no more against public 
policy. 

CoNFLICT OF LAWS— APPLICATION OF STATE STATUTE OF LIMITATIONS TO 
FEDERAL STATUTES. — Held, that the right of a receiver of an insolvent national bank 
to enforce the liability of stockholders, though created by United States statute, is 
barred by the somguaea of a State statute of limitations. Zhompson v. German Ins. Co., 

6 Fed. Rep. 892. 
: The wun nate its decision, without much discussion, upon the case of Campbell v. 
Hfaverhill, 155 U.S. 610. Prior to that decision there was some conflict of authority. 
Hayden v. Oriental Mills, 15 Fed. Rep. 605, accord; Brichell v. Hartford, 49 Fed. Rep. 
372, contra. That the question has been justly settled seems clear, for the fact that 
Congress has created a new right should not operate so as to clear it of the defences 
to which a defendant in ordinary cases is entitled. 


CONSTITUTIONAL LAW — EQUAL PROTECTION OF THE LAW. — An ordinance pro- 
vided that no further interments should be made in the city of San Francisco, except 
by those who already owned lots purchased for that purpose. e/d, unconstitutional. 
Such burials may be wholly prohibited, but, “ while they are permitted within a district, 
the privilege cannot be limited to one class of citizens.” 2x parte Bohen, 47 Pac. Rep. 

(Cal.). 

” The court thus ignores the fundamental proposition that special legislation is not 
necessarily unequal legislation. See Barbier v. Conolly, 113 U.S. 27. The ordinance 
here appears to provide most wisely for the gradual doing away with burials in the 
city, without causing great injury to those who have already invested their money in 
cemetery lots. But if this were not so, the measure would not be unconstitutional 
unless the legislature has acted arbitrarily. The case is an extreme example of the 
well intentioned officiousness of a court in taking upon itself the responsibilities of 
government. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE. —A State statute provided that 
no liquors containing alcohol should be bought of any one except county dispensers ; 
that the State commissioner, who had authority to supply the county dispensers, should 
purchase liquors for this purpose, preferring in his purchases home producers to those 
of other States; and that only such liquors should be furnished to the dispensers for 
general sale as had first been examined by the State chemist and pronounced pure. 
Held, that the law was an unconstitutional interference with interstate commerce. 
Scott v. Donald, 17 Sup. Ct. Rep. 265. See Notes. 


CONSTITUTIONAL LAW — STATE REGULATION OF TOLLS ON TURNPIKE RoaDs. — 
In 1890, the Kentucky legislature passed a statute which provided that a certain turn- 
pike corporation should charge no tolls in excess of those prescribed by the statute. 
This act of 1890 was disregarded by the turnpike company, and a bill was filed to 
compel it to respect the provisions of the act. The defendant alleged that, if the 
statutory rates of toll were enforced, its receipts would shrink to such an extent that 
it could neither maintain its road in a fit condition for public travel, nor pay any divi- 
dends to its stockholders. He/d, that the act of the Kentucky legislature amounted to 
depriving the defendant of property without due process of law, and for that reason 
was a Covington & Lexington Turnpike Road Co. v. Sandford, 17 Sup. 
Ct. Rep. 198. 

Pvovdous to the above case, the important question involved had been thoroughly 
discussed only in the case of Reagan v. Mercantile Trust Co., 154 U.S. 362. That case 
agrees substantially with the present one, and the two, taken together, seem to lay 
down the following proposition. Where a State legislature, or a commission appointed 
by a State legislature, fixes such a schedule of charges that those in that public busi- 
ness to which the schedule applies are unable, without loss to themselves, to perform 
their duties to the public and to their stockholders, then the action of the State 
amounts to depriving persons of property without due process of law; provided (and 
this is important) that the inability to perform public and private duties is caused by 
the action of the State, and is not attributable to other and wholly external causes, 
such as bad times, bad business management, etc. The above proposition seems to 
contain a sensible rule for answering the question as to whether a State has or has 
not acted arbitrarily. It is to be noticed, first, that inability to pay dividends will not 
of itself be a ground for complaining against a State’s action; and, secondly, that 
it must be clear that there are no external causes which are making rates, which 
otherwise would be reasonable statutory provisions, appear unreasonable and in- 
sufficient. 
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CONSTITUTIONAL LAW— TAKING PROPERTY WITHOUT DUE PROCESS OF LAW. 
—A Nebraska statute provided that it should be unlawful for any common carrier to 
give any preference or advantage to, or to subject to any prejudice or disadvantage, 
any particular person, corporation, etc., in any respect whatsoever. The statute also 
created a board of transportation for the purpose of enforcing the above provision. 
The appellant had granted to two private firms the privilege of erecting elevators upon 
its right of way at a certain station. A number of private individuals petitioned this 
board of arbitration to give them the right to erect an elevator on the appellant’s 
property, alleging that the two elevators then in existence did not afford sufficient 
accommodation, and had combined to raise prices. The board made an order in 
accordance with the prayer of the petition. e/d, this order was unconstitutional, in 
that it deprived the appellant of property without due process of law. Missouri Pac. 
Ry. Co. v. Nebraska, 17 Sup. Ct. Rep. 130. 

This decision reverses the judgment of the Supreme Court of Nebraska, given in 
29 Neb. 550. The case seems clear. No question is raised as to the power of the 
Legislature to compel the appellant to maintain such elevators as are necessary for the 
accommodation of the public, nor as to its power to exercise a general control over 
the conduct of appellant’s business. On the contrary, the case presents an attempt on 
the part of the State to compel the railroad to give over its property to a number of 
private individuals. Admitting that the railroad holds its property for the use of the 
public, this act of the State deprives it of private property in order that private persons 
may be benefited. This cannot be considered due process of law. See Wilkinson v. 
Leland, 2 Pet. 627; Davidson v. New Orleans, 96 U. S. 97. As appellant’s property 
here was not to be taken for any public purpose, no question of eminent domain arises, 
and consequently it would seem to make no difference in the present case whether or 
not appellant was to be given compensation for the loss of its property. 


CONSTITUTIONAL LAW— TRIAL BY EIGHT JuRORS.— The Constitution of Utah 
declares that a jury shall consist of eight jurors. é/d, that this is not a violation of 
the Fourteenth Amendment. State v. Bates, 47 Pac. Rep. 78 (Utah). See Nores. 


CONTRACTS — DAMAGES FOR BREACH OF COVENANT TO CONVEY. — Defendant 
contracted to convey to plaintiff unimproved land, with warranty of title. Before con- 
veyance was to be made, plaintiff erected buildings on the land, at his own instance. 
In an action on the contract to recover damages for failure to convey, the defendant’s 
title having proved defective, 4e/d, that the value of the buildings could not be recov- 
ered. Gebbert v. Congregation of the Sons of Abraham, 35 Atl. Rep. 1121 (N. J.). 

This case is good law. The covenant here was simply to convey the land as it then 
was, and if a purchaser thinks proper to incur expenses, at his own instance, before 
title passes, he does so at his risk. Smith v. Smith, 28 N.J. L. 208; Flureau v. Thorn- 
hill, 2 W. Bl. 1078; Bain v. Fothergill, L. R. 7 H. L. 158. In an action on a warranty 
for eviction, damages are in general confined to the amount of purchase money. One 
cannot recover for improvements, nor increased value of land; and if no money has 
been paid for the land, only nominal damages are allowed. Pitcher v. Livingston, 4 
Johns. 1; Morris v. Rowan, t7 N. J. L. 304. There is no reason why a different rule 
should be made in the principal case, where the defendant is unable to convey owing 
to a defect in the title. Avureau v. Thornhill, and Bain v. Fothergill, supra. Of course, 
where there is fraud or deceit on the part of the covenantor, the covenantee has his 
proper remedy, —an action for deceit. 


CONTRACTS — STATUTE OR FRAUDS—ORAL AGREEMENT A DEFENCE TO BILL 
IN Equity.— Plaintiff and defendant, railroad companies, each being desirous of 
crossing the other’s tracks at different points, entered into a verbal agreement for such 
mutual rights of crossing. In pursuance thereof, plaintiff crossed defendant’s tracks, 
but filed a bill to enjoin defendant from crossing plaintiff’s tracks at the point agreed 
upon. AHe/d, that although the contract was void under the statute of frauds, still it 
might be proved in resistance to a bill for an injunction. Denver, &c. R. R. Co. v. 
Ristine, 77 Fed. Rep. 58. 

That a contract within the statute of frauds may be set up as a defence in equity 
seems well established; Browne, Stat. of Frauds, § 129. Where the action is at law, 
however, a difference of opinion exists. Xing v. Welcome, 5 Gray, 41, is to the effect 
that a contract of hiring, within the statute of frauds, cannot be proved to resist a 
quantum meruit by a plaintiff who has left within the period of service provided for by 
the contract. The court in that case conceded that, if the contract had been an oral 
one for the sale of land, and the money had been paid by the vendee, the vendor could 
set up his willingness to go on with the contract against a suit to recover back the 
money. It is submitted that no sound distinction can be drawn between the two 
classes of cases, and that the decision in Phélbrook v. Belknap, 6 Vt. 383, which 
admitted such evidence of a verbal hiring, represents the better law. 
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CONTRACTS — STATUTE OF FRAuDS. — He/d, that a verbal contract to maintain a 
switch for plaintiff’s benefit for shipping purposes, “so long as he may need it,” is not 
within the Statute of Frauds as being an “agreement not to be performed within the 
space of one year from the making thereof.” Warner v. Texas & P. R. R. Co., 17 
Sup. Ct. Rep. 147. 

It seems rather strange that this point has not been definitely settled in the 
Supreme Court before, when the law in England appears to have been so since the 
time of Lord Holt. Peter v. Compton, Skin. 353. ‘The general rule appears to be, that 
where the contract is such that the whole may be performed within a year, and there is 
no express stipulation to the contrary, the statute does not apply. McGregor v. 
McGregor, 21 Q. B. D. 424. But a contract for a term specified of more than a year, 
determinable by notice within a year, is held to come within the rule. Birch v. 
Liverpool, g B. & C. 392. As the question is so largely one of construction, it may 
naturally be expected that the various states have not adopted a uniform rule. How- 
ever, the cases collected in Browne, Stat. of Frauds, § 272 e¢ seg., show a marked tend- 
ency to follow the English doctrine. The question is whether the contract, according 
to the reasonable interpretation of its terms, requires that it should not be performed 
within a year. 


CONTRACTS — UsuRY — LIABILITY TERMINATED BY BORROWER’S DEATH. — 
The defendant borrowed money of the plaintiff to be repaid in monthly instalments, 
but in case of the defendant’s death the unpaid portion to be released. At the same 
time the plaintiff obtained from an insurance company a policy on defendant’s life, 
which fully indemnified him from any possibility of loss in case of defendant’s death 
before full payment. The amount to be paid by the defendant was largely in excess 
of the principal of the loan, with the highest interest allowed by law and the cost of 
the insurance paid for by the plaintiff. Ae/d, that the contract was void, as a cover 
for usury. Kansas & Texas Trust Co. v. Krumseig,77 Fed. Rep. 32. 

This case is interesting as an illustration of the futile subterfuges resorted to by 
certain lenders in their attempts to evade the usury statutes. The plaintiffs contended 
that, as the defendant would be relieved of payments in case of death, there could be 
no question of usury. But the court rightly held that the contingency was a flimsy 
pretext. The real meaning of the contract was, that the borrower was to pay at a 
usurious rate if he lived, and if he died the lenders were to be indemnified by insurance 
nominally paid for by them, but in reality by the funds illegally secured from the 
borrower. The courts will not suffer the statute to be evaded by a mere colorable 
device. 


CORPORATIONS — LIABILITY OF COUNTIES FOR DEFECTS IN HiGHways. — Held, 
that a county is not liable for injury to land where a bridge erected by the county was 
built so negligently as to cause a stream to change its course. Davies v. Ada County, 
47 Pac. Rep. 93 (Idaho). 

The weight of authority is, that, while cities may be held liable for damages arising 
from negligence in the maintenance of public ways, counties are exempt. The reason 
for the distinction is not clear. Cities, to be sure, partake of the nature of private cor- 
porations, and are often liable as such; but they are ordinarily not liable in the exer- 
cise of governmental functions. It is because a county exercises purely governmental 
functions that it escapes liability, and when a city engages in exactly the same work it 
should be exempt for the same reasons. The alternative would seem to be to make 
both liable. 2 Dillon, Munic. Corp., 4th ed., § 998. 


CORPORATIONS. — UNCONSTITUTIONAL ENABLING ACT. — By guo warranto pro- 
ceedings, a general statute for the formation of boroughs was declared unconstitutional. 
Held, nevertheless, that a borough already incorporated under this statute could con- 
tinue to act as a de facto corporation until direct proceedings were taken against it. 
Coast Co. v. Spring Lake, 36 Atl. Rep. 21 (N. J.). 

To enable a corporation to exist de facto, there must be a dona fide attempt to 
organize under an existing law, and so it is still an open question whether such a 
corporation can be organized under an invalid one. From the practical standpoint, 
the difficulty of determining the question of constitutionality, and the confusion 
occasioned by unsettling business transactions entered into dona fide, afford a strong 
argument for admitting its de facto existence. Such reasoning has prevailed in the 
New Jersey court, but even so the basis of this doctrine is the mistake of the parties. 
Acts which were never authorized are allowed to stand because it was supposed that 
the authority had been given. According to the principal case no incorporation would 
be valid if attempted with knowledge of the guo warranto proceedings of the Attorney 
General, for the courts do not wish to encourage acts which are known to be forbidden 
by the Constitution of the State. This same reasoning would seem to apply equally to 
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transactions after incorporation, if all the parties concerned knew that the law from 
which the corporation claimed its existence had been held null and void. The court, 
in reaching a contrary conclusion, were much influenced by the inconvenience of 
leaving a borough without a government. 


CRIMINAL LAW — APPEAL— ABATEMENT BY DEATH. — Hé/d, when one appeals 
from a criminal conviction and diés before the appeal is prosecuted, his personal 
representative cannot carry on the appeal, though there is a judgment for costs which 
binds the estate of the deceased. State v. Martin, 47 Pac. Rep. 196 (Ore.). 

At common law, an appeal could be brought by the representative to reverse an 
attainder of treason or felony, in order to remove the corruption of blood and the for- 
feiture of estate, (M/arsh’s Case, 1 Leon. 325, and Williams v. Williams, Cro. Eliz. 557,) 
and as the latter are both abolished, the court consider that the common law reason 
for such appeals no longer exists. But a judgment for costs binding the estate seems, 
as far as it goes, to give the representative an exactly similar interest. The case, how- 
ever, is in accord, both in decision and reasoning, with O’Sudlivan v. The People, 144 
Ill. 604, regarding the judgment for. costs as a mere incident to the rea] question. 


EQuiry — IMPROVEMENTS MADE UNDER MISTAKE AS TO TITLE.— Defendant 
had improved land by building thereon, supposing he had acquired title to the land 
under foreclosure proceedings. In fact, the defendant had not acquired an indefeasible 
title, having failed, through ignorance of a later recorded mortgage, to make the 
second mortgagee a party to the foreclosure suit. e/d, the second mortgagee was 
entitled to redeem only on condition of reimbursing the defendant the value of the 
betterments made before actual knowledge of the second. mortgage was brought home 
tohim. xsign v. Batterson, 36 Atl. Rep. 51 (Conn.). 

This case is but an application of the maxim that he who seeks equity must do 
equity. Doing equity under these circumstances consists in paying the defendant the 
value of improvements made by him under a dona fide mistake as to title. Keener, 
Quasi Contracts, 377. It is interesting to note this case as one in which the 
constructive knowledge which one has of all recorded interests has not the same effect 
as actual notice of such interest. 


EQUITY — SETTING ASIDE A VOLUNTARY SETTLEMENT. — He/d, that a voluntary 
family settlement will be set aside, when it appears that the grantor did not intend it 
to be irrevocable ; but after the death of the settlor, the party seeking to set it aside 
must show himself entitled in equity to the benefit of the settlor’s right. Richards v. 
Reeves, 45 N. E. Rep. 624 (Ind.). See Nores. 


EQuity — SUBROGATION. — Where land was sold to satisfy a valid lien for a 
drainage assessment, but the purchaser failed to get a good title, Ze/d, that the State’s 
lien for the drainage assessment will be revived in equity for the benefit of the 
purchaser. Reed v. Kalfsbeck, 45 N. E. Rep. 476 (Ind.). 

An obligation satisfied at law will be revived in equity for the benefit of one who 
has extinguished the obligation at law in consequence of compulsion, or to protect a 
threatened business interest. Thus, a judgment creditor who purchases property sold 
to satisfy his judgment, but fails to get title, may revive the satisfied judgment in 
equity. McGhee v. Ellis, 4 Litt. 244. In many cases, a stranger purchasing at an 
execution sale under a valid judgment has been given the same aid in equity. This 
extension of the doctrine of subrogation meets with the approval of Mr. Freeman. 
Freeman on Executions, 2d ed., § 352. All the reasons urged for making this 
extension of the doctrine of subrogation are present in the principal case. 


EVIDENCE — DIRECTION OF VERDICT. — //e/d, reversible error for a court to direct 
a verdict for defendant, though the evidence so preponderated in its favor that, had 
the jury found for the plaintiff, the court would have set aside the verdict as against 
the weight of evidence. Luhrs v. Brooklyn Heights R. R. Co., 42 N. Y. Supp. 606. 

The decision is unsatisfactory. It is generally said that the test of the right to 
direct a verdict is whether the court would be bound to set a verdict aside as against 
evidence if rendered against the party in whose favor it is directed. The court 
attempts, in the principal case, to restrict the meaning of the phrase “ against evi- 
dence ” to cases where the verdict is without evidence to support it. It is hard to see 
why it should not apply equally well to cases where reasonable men could not differ as 
to the preponderance of the evidence. Asis said in Worth Penn. R. R. Co. v. Com- 
mercial Bank, 123 U.S. 727, “It would be an idle proceeding to submit the evidence 
to the jury, when they could justly find only in one way.” 


MUNICIPAL CORPORATIONS — ILLEGAL ACTIONS OF PUBLIC OFFICIALS — RIGHT 
OF INDIVIDUAL TO INTERFERE. — He/d, that a resident taxpayer and voter may obtain 
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a writ of certiorari to test the legality of an act by the board of trustees of a township 
in uniting highway districts. Dunham v. Cox, 69 N. W. Rep. 436 (Iowa). 

It is the general doctrine that a taxpayer may be recognized in equity to prevent mis- 
appropriation of public funds (2 Dillon, Munic. Corp., 4th ed., § 922), and it is not 
confined to cases of cities. In New York, however, it is held that the public alone can 
complain. Roosevelt v. Draper, 23 N. Y. 318. And see Croft v. Jackson Co., 5 Kan. 
518. If the taxpayer can interfere in those cases, there would appear to be no reason 
why he cannot under circumstances like those in the principal case. And if he is recog- 
nized in equity, it would seem that he should be allowed to proceed by way of certiorari. 
The case follows Collins v. Davis, 57 Iowa, 256. 


PERSONS — DIVORCE — CONNIVANCE. — The plaintiff, suspecting her husband of 
infidelity, and being desirous of obtaining a divorce, employed detectives to procure 
the necessary evidence. The detectives engaged a lewd woman to lure the husband 
into an act of adultery, and afterwards gave such information to the plaintiff that she 
was able to confront her husband in a compromising situation with this woman. 
Held, although the plaintiff did not authorize the employment of the woman, the facts 
are such as to warrant an inference of connivance sufficient to bar the plaintiff’s right 
toa divorce. Dennis y. Dennis, 36 Atl. Rep. 34 (Conn.). 

The question involved in the above decision is largely one of fact, and the court 
simply sustains the finding of a single judge sitting without a jury. The case would be 
unimportant were it not for the proposition which the court lays down, to the effect 
that where a husband or wife hires a third person to procure evidence upon which to 
found an action for divorce, an inference of connivance will arise whenever the guilty 
acts are brought about by means of this third person. It is not uncommon for detec- 
tives to be employed as in the principal case, and the decision is apt to be followed 
as a precedent. Gower v, Gower, L.R. 2 P. & D. 428, is an authority in point. 


PERSONS — LIABILITY OF FATHER TO SUPPORT INFANT CHILD. — During the 
pendency of a petition for divorce the court issued a temporary injunction against 
the defendant, restraining him from interfering with the wife’s custody of the child. 
While the injunction was in force, the plaintiff furnished the child with necessaries at 
the request of the mother. //é/d, the father is liable for necessaries so furnished. 
Shields v. O’ Reilly, 36 Atl. Rep. 49 (Conn.). 

Assuming the ae obligation of the father to support the child, the decision seems 
right. The misconduct which deprives him of the right of custody will not excuse him 
from the liability to suppert. Or even assuming that he owes no legal duty to the 
child, the support of the child is one of the necessaries of the wife for which 
the husband is liable. 2 Bish. Mar., Div., & Sep., § 1223. Bazeley v. Forder, L. R. 
3 Q. B. 559. Pretsinger v. Pretzinger,45 Ohio St. 452. Many decisions apparently 
opposed to the principal case go on the ground that where a final decree of divorce is 
granted, and the wife is given the custody of the children, liability of the husband for 
the support of the children will be enforced only by granting to the wife an allowance 
for that purpose under the divorce proceedings. Brow v. Brightman, 136 Mass. 187 ; 
Hall v. Green, 32 Atl. Rep. 796 (Me.); Brown v. Smith, 33 Atl. Rep. 466 (R. 1). 


PROPERTY — DEEDS — FRAUDULENT DELIVERY BY ESCROWEE. — A agreed to sell 
land to B, and placed the deed in C’s hands to be delivered to B on payment of the 
purchase price. C delivered the deed before payment, and B mortgaged the land to D, 
who had no notice. e/d, that A is estopped to set up his claim against a mortgagee 
who in good faith relied on the deed. Shurtz v. Colvin, 45 N. E. Rep. 527 (Ohio). 

The essential point is the effect of the wrongful delivery on the legal title. On this 
there is great conflict of authority. Several courts hold such a deed absolutely void; 
Everts v. Agnes, 6 Wis. 453; but the weight of authority is in agreement with the 
principal case that the legal title passes to the grantee, subject to the grantor’s 
equitable right, which, however, he cannot set up against one who has relied on the 
deed. Blight v. Schenck, 10 Pa. St. 285; Quick v. Milligan, 108 Ind, 419. 


PROPERTY — PERCOLATING WATER. — A appropriated the water of a stream which 
was fed by percolation from a spring on B’s land. B enlarged the basin of the spring 
and diverted the water. //e/d, that B may be enjoined from taking water from the 
spring. Bruening v. Dorr, 47 Pac. Rep. 290 (Cal.). 

The court recognizes the general rule that percolating water is not the subject of 
appropriation. Ry. Co. v. Dufour, 95 Cal. 615. But it agrees with the view of Strait 
v. Brown, 16 Nev. 317, that one who appropriates the waters of a stream acquires a 
property right in the springs which feed it, even though the water reaches it by percola- 
tion. While it is doubtful if such a rule would be applied to cases of natural rights, 
it seems to be a reasonable application of the Western doctrine of appropriation. 
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PRoPERTY — WILLS —GENERAL AND SPECIFIC LEGACIES. — The testator be- 
queathed to several legatees in different amounts shares of stock in a certain corpor- 
ation, using the language, “ Shares of the stock of the X corporation now owned by 
me, and standing in my name on the books.” These bequests amounted to 2,000 
shares. When the will was made the testator owned 3,200 shares. At his death all 
but 200 of these had been sold. é/d, that the legacies were not specific, and there- 
fore not adeemed. Mahoney v. Holt, 36 Atl. Rep. 1 (R. 1). 

Though formerly a matter of some doubt, it is now everywhere admitted that, if a 
legacy is specific, it is subject to ademption during the testator’s life, and this utterly 
regardless of the testator’s intention. Jz re Bridle, 4 C. P. D. 336. But the difficult 
question in the principal case is one of construction, in determining whether the words 
of the will are such as to constitute a specific legacy. Upon this point it would seem 
that the court might have reached a different conclusion. The language of the testator 
appears to indicate pretty clearly that he intended the shares to be taken from the 
number which he owned at the time of making the will; and the difficulty felt by the 
court, that any one lot of shares could not be identified and distinguished from other 
shares contained in similar bequests, has not been considered an insuperable objection 
to holding legacies of this kind specific. Williams on Executors, 9th ed., 1027, 1028. 
At the same time, the tendency has always been toward a construction in favor of 
regarding legacies as general rather than specific in doubtful cases. 


STATUTE OF LIMITATIONS — ACCRUAL OF CAUSE OF ACTION. — Held, a cause of 
action against an abstracter of titles for giving a wrong certificate of title accrues 
at the date of the delivery, and not at the time the negligence is discovered or con- 
sequential damages arise, and action is barred by a three-years statute of limitations, 
though the plaintiff was ignorant during that time that any mistake had been made. 
Provident Loan Trust Co. v. Walcott, 47 Pac. Rep. 8 (Kan.). 

There is hardship in this case, but an analysis of the grounds of the decision 
proves its correctness in point of legal principle. The cause of action is the breach of 
the contract to provide a careful abstract. That breach occurs when a negligently 
prepared abstract is delivered. From that moment the statute begins to run, and 
lack of knowledge on the part of the plaintiff cannot affect its operation. 2 Greenleaf 
on Evidence, § 435. 


SURETYSHIP — GUARANTY OF NOTE— BURDEN OF PROoF.— Defendant trans- 
ferred and guaranteed to plaintiff a note made in Wisconsin, in which State the maker 
resided at the time of the execution and of the guaranty. Before the maturity of the 
note, the maker removed from the State. Plaintiff sued on the guaranty. e/d, that 
the burden was on the defendant to show that the maker had property in Wisconsin out 
of which the note could be collected, and not upon the plaintiff to prove that he had 
no such property within the State. a// v. Youmans, 69 N. W. Rep. 697 ( Minn.). 

In White v. Case, 13 Wend. #4 it was held, under similar circumstances, that, 
though the plaintiff was not bound to pursue the maker when the latter had left the 
State, still it was incumbent on the plaintiff to prove that he had exhausted the 
remedy afforded by the laws of the State before he could recover from the guarantor. 
As the holder must show that the debt is not collectible from the maker before he can 
recover from the guarantor for collection (Sy/vester v. Downer, 18 Vt. 32), the burden of 
proving that the maker has no assets within the jurisdiction is upon him, and the 
mere fact that the maker has left the State would not seem sufficient to relieve him of 
such burden. The doctrine of the majority of courts, that although the pursuit of an 
action to judgment, with a return of z//a bona, is one of the extreme tests of due dili- 
gence, yet such diligence may be satisfied by other means, as proof of insolvency 
(Camden v. Doremus, 3 How. 515) would seem to apply equally whether the maker is 
within or without the jurisdiction, and would relieve the plaintiff from proving a resort 
to service by publication in all cases where the maker had left the State. 


SURETYSHIP — RELEASE BY EXTENSION OF TIME. — //e/id, that an agreement by 
the holder of a note to extend the time of payment indefinitely, though based on 
valuable consideration, does not discharge the surety. Bunn v. Commercial Bank, 
26 S. E. Rep. 63 (Ga.). 

When bankruptcy is imminent it may sometimes happen that a failure to demand 
immediate payment will involve the loss of the debt. Therefore, if the creditor does 
not press his claim, it is the right of the surety to discharge the obligation and come 
down at once on the debtor. This is admitted by the court, and that an agreement to 
forbear for a definite time would discharge the surety. It would seem that he is equally 
deprived of his rights by an extension for an indefinite time, i. e. a reasonable time. 
See Oldershaw v. King, 2 H. & N. 517; Bank v. Parker, 130 N. Y. 415; Howev. Tag- 
gart, 133 Mass. 214. The doctrine that a surety is discharged by an extension of 





456 HARVARD LAW REVIEW. 


credit is perhaps a hard one, and frowned upon by the courts; but there is no logical 
reason to justify an exception to the rule in the principal case. 


TorTs — PRIVATE ACTION FOR A PUBLIC NUISANCE.— By reason of defendant’s 
wrongful obstruction of a navigable river, plaintiff was compelled to let his steamboat 
lie idle above the obstruction. e/d, plaintiff cannot maintain an action against 
defendant, since the wrong to him differed in degree only, and not in kind, from that 
sustained by the public at large. Jones v. Ry. Co., 47 Pac. Rep. 226 (Wash.). 

It cannot now be questioned that one who suffers a particular damage as a result of 
a public nuisance may recover his damages in an action at law. Pollock on Torts, 
326. It is pretty clear that one who suffers a bodily injury or a physical invasion of 
corporeal property has sustained a particular damage within the meaning of this rule. 
But the authorities are most unsatisfactory as to when, if at all, one who suffers more 
loss than the public at large by reason of not being permitted to use a public highway 
may maintain an action at law. Cf. Stetson v. Faxon, 19 Pick. 147, with Blackwell v. 
R. R. Co., 122 Mass. 1; Fritz v. Hobson, 14 Ch. D. 490, with Reckett v. Metropolitan 
Ry. Co.,2 H, L. Cas. 175. Contra to the principal case, Dudley v. Kennedy, 63 Me. 
465; Knowles v. R. R. Co., 175 Pa. St. 623. 


TRusTs — BEQUEST ON SECRET UNDERSTANDING. —A testatrix made an absolute 
bequest of certain property to the executor who had drawn up her will, in case certain 
declared trusts in previous sections of the will should be held void. e/a, that the 
executor’s knowledge of the contents of the will implied a secret understanding that he 
would take bequest on trust; and that as the trust was invalid the next of kin should 
take. Zdson v. Bartow, 41 N. Y. Supp. 723. (See NoTEs.) 





REVIEW. 


THe Law or Receivers. By Charles Fisk Beach, Jr. Second Edi- 
tion, with Additions and Changes, by William A. Alderson. New 
York: Baker, Voorhis & Co. 1897. pp. Ixx, 950. 

This is a considerably enlarged edition of Mr. Beach’s well known 
work on Receivers, containing all the additions and alterations necessary 
in a subject which has been so much developed in this country since the 
time when the original edition was published. It appears to be a very 
complete treatise on every portion of the law relating to this peculiarly 
modern and American piece of judicial machinery. We say peculiarly 
modern and American, because the employment of receivers, though in 
its origin, perhaps, as old as equity, has only in this country, and within 
less than half a century, become a topic of such importance as to 
deserve extended and separate consideration. Mr. Alderson seems 
to have done the work of collecting the later authorities with great 
thoroughness, and some of the sections which he has added contain re- 
markably far-sighted discussions of questions of present importance ; but 
his style is decidedly careless compared with that of Mr. Beach. We 
should be glad to learn how to parse certain of his sentences (for ex- 
amples see p. 72, line 11, and p. 881, line 8). The printer is perhaps 
responsible for these slips, as may be suspected from a sprinkling of 
misprints rather plentiful for a volume of such a good general appear- 
ance. On p. 697, at line 12, for instance, the important little word “ not” 
seems to be lacking, and on p. 49 there are two misprints, one at line 15, 
and the other in note 2 at line 12. The book is well arranged, and 
contains a comprehensive index. R. G. 





